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HE following letter was not origi- 
nally intended for the public, but 
for the ſatisfaction of a gentleman at 
whoſe requeſt it was written; ane Thoſe 
knowledge of the ſubject made it unneceſſary 
to dwell upon any circumſtances, that did 
not immediately relate to the chancellor's right 
of diſcharging a commitment by the Aſſem- 
bly. As that gentleman has thought pro 
per to commit it to the preſs, and the 3 
is by this means become the property of 
the public, it will not, it is preſum- 
ed, be thought impertinent in à preface, 
to enlarge upon the ſteps that led to, and 
happened in conſequence of that unlucky 
ll meaſure, 
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meaſure, which has occafined all the conteſt 
between the governor and the people of Ja- 
maica. 

It is the common practice of men, who 


are engaged in the wrong fide of a contro- 


ver iy, to keep as much as poſſible from the 
main queſtion, and divert the attention of the 
public to ſome circumſtance, to which it does 
not relate ; eſpecially, if they can fix upon 
one that is popular. This art has been very 
fully put in practice in the preſent contro- 
verly, as the honeſt endeavours of the aſſem- 
Þly, to repell a moſt unprecented and uncon- 
ſtitutional attack upon their juriſdiction, has 
been falſely and impudently repreſented, both 
here and in England, as a mean and ſcanda- 
lous attempt to ſcreen their members, from 
the payment of their juſt debts, by aſſuming 
privileges, to which they are not entitled. A 
full and plain repreſentation of facts, will be 
the beſt way of doing juſtice in this caſe, as 
it will place the conduct of the contending 
parties, in their proper light, and enable the 


impartial world to form a right judgment of 


the controverſy. Such a repreſentation is 


| here endeavoured to be given, and will, it is 


| hoped, not be unacceptable to the reader. 
Ihe ſeſſions of aſſembly which began the 
17th of OcToBER, 1704, was opened in the 
uſual manner, with a ſpeech from the gover- 
nor ; and never did there ſurely come toge- 
ther, an aſſembly better diſpoſed to carry on 
the public buſineſs with diſpatch and har- 
| mony, 
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mony, and ſupport adminiſtration ;_ for it 
will appear by their minutes, that they were, 
in the whole courſe of the ſeſſion, as unani- 
mous in raiſing the ſapplies, and doing all 


that his excellency recommended to them, as 


they were in defending the rights of the peo- 
ple when they were, towards the latter end 
of it, ſo unhappily invaded. Such was the 
general diſpoſition to oblige the governor, 
that nothing was refuſed, which he aſked ; 
ſcarcely any thing omitted, which he ſeemed 
defirous of having done; inſomuch that, al- 
though there had been many rumours of diſa- 
tisfaction among the ſuitors of the court of 
chancery, for want of this court's being more 
frequently held; yet, the governor having 
in his ſpeech thought proper to mention, how 
many cauſes he had diſpatched, and how few 
there remained upon the liſt undetermined, 
the houſe wouldnotenterinto anyexamination 
of the facts, but took them upon the gover- 
nor's word; and in their addreſs to his ſpeech, 
echoed back all the compliments and praiſe, 
that he could expect or wiſh for, from this 
part of it. 

There was ſcarcely a debate, nor any thing 
that look'd like party in the houſe; and 
bufineſs was in great forwardneſs on the 8th 
of December, when a complaint was made 
of a breach of privilege, committed by Richard 
Thomas Wilſon, a deputy marſhal's deputy, 
in executing a writ on the coach-horſes of 
John Olyphant, a member of the houle; in 


a 2 Coniee 


(2 
conſequence of which, he, and Pierce Cooke, 
and Lauchlan M' Neil (who appeared to be 
aiding and aſſiſting in executing the ſaid 
writ ;) were, by order of the hone, ſeverally 
taken into cuſtody for breach of privilege. 
The generality of the members were, indeed, 
ſorry to ſee a matter of this kind brought be- 
fore the houſe, eſpecially ſo late in the ſeaſon, 
as it would retard the progreſs of more im- 
portant buſineſs, and protract the ſeſſions. 
The caſe of a wember's availing himſelf of 
this privilege, was very far from being favoured 
by the houſe; and it is a truth, tnat a very 
great majority of the members were againſt 
entertaining the matter, if they couid with 
any juſtice have avoided it; inſomuch, that 
they ſet themſelves to enquire, whether the 
privilege in queſtion was ſuch, as every 
member had a conſtitutional right to. Upon 
this occaſion, the ableſt lawyers in the houſe 
were conſulted, and many volumes of law 
books were brought in; from which it did 
appear, to the conviction of every man in the 
houſe, that the privilege, .claimed by Mr. 
Olyphant, was a lawful and conſtitutional 
right; and if he inſiſted upon it, that it could 
not, with juſtice or propriety, be refuſed 
him. He did inſiſt upon it. What cou'd 
the houſe do? They ordered the delinquents 
into cuſtody, but {till without any aſperity 
towards them, and with ſo little intention of 
uſing them with ſeverity or harſhneſs, that 
the houſe would moſt certainly have * 

| them, 


( 


them, upon the ſlighteſt conc 


eſſion: and 
Pierce Cooke, one of the parties and the 1 
plaintiff in the action, was told by ſeveral of 
the members, that he had only to petition | 


(according to the forms, which the houſe | | 
preſcribes, in the caſe of all thoſe, who are MY 
in cuſtody and not members) and ſet forth, "008 


that he did not intend to offend the houſe, 1 
and he would be diſcharged. This eaſy me- 
thod of getting releaſed was declined, and 
ſo low was the aſſembly held, by the ſaid 
Pierce Cooke and Laughlan M'Neil, that 
they did not attempt to make any application 
for their liberty to the houſe, but applied, in 
the firſt inſtance to the chancellor for an Ha- 
beas Corpus, 

All courts of juſtice (even the meaneſt 
quarter ſeſſions) have a power of committing 
for contempt, and it 1s a piece of decenc 
generally obſerved among themſelves, that 
no court will diſcharge a commitment b 
another for contempt, in the firſt inſtance, 
and where the party committed has not made 
application to the court, by which he was 
committed. It was not imagined, that the 
governor would attempt to degrade, below 
the meaneſt quarter ſeſſions, an aſſembly, 
which had ever ſhewn themſelves ready to 
ſupport his adminiſtration and conſult his 
Honour. A man in his ſtation, poſſeſſed of 
a very moderate ſhare of ſpirit and good ſenſe, Mi 
might with great eaſe and dignity to himſelf, 11 
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| and only by conſulting the reſpect due to the 
: re- 1 


(viii) 
repreſentatives of the people, have repreſſed 
the inſolence of theſe men, and inſured a con- 


tinuance of that peace and harmony in the 


country, which had, till this unhappy period, 


diſtinguiſhed his excellency's adminiſtration, 
if, when he was firſt applied to, he had ſig- 
nified to the delinquents, that it was their 
duty to go by petition to the houſe, and that 
their declining to do ſo was an inſult upon the 
houſe, which he could not, and would not 
give any countenance to, it is hardly poflible, 
that they would have perſiſted in their inſo- 


lence. Unhappily another method was a- 


dopted. The governor, after having grant- 
ed an Habeas Corpus, did on the 18th of De- 
cember prorogue the aſſembly until the next 
day ; having firſt paſſed ſome of the bills, 
that were before him, and rejected others, 


particularly one of the money bills for ſubſiſt- 
ing the troops. ä 


It appeared to the members, that this pro- 


rogation was made by the governor, to avoid 
his determining upon the commitment of 
theſe men; and it was therefore conſidered 
by them, as a tacit declaration of his power, 
as chancellor, to examine and diſcharge their 
commitments; and moſt certainly, as an 
encouragement to the delinquents, to perſiſt 
in their inſolence. I he aſſembly found them- 
ſelves, therefore, called upon by an indiſpen- 
ſable duty, to aſſert their rights and vindi- 


cate their juriſdiction. - It is part of the 26th 


of the ſtanding rules. of the houſe, that all 
| per- 


( wx ) 

perſons in cuſtody at the time of a proroga- 
tion, ſhall be taken into cuſtody the next 
ſeſſion, and that the ſpeaker iſſue his warrant 
accordingly. i 

In compliance with this rule, when the 
houſe met on the 19th of December, Richard 
Thomas Wilſon, Pierce Cook, and Lauch- 
lan McNeil, were again taken into cuſtody, 
and in compliance with what they. owed 
themſelves and their country, the houſe came 
unanimouſly to ſeveral reſolutions, declarato- 
ry of their legal rights and privileges, which 
the reader will ſee in the appendix ; one of 
theſe, only is inſerted here, as it will ſhew 
the temper and moderation of the houſe, and 
how far they were from claiming privileges, 
inconſiſtent with juſtice or the rules of the 

conſtitution. It is this. ' 


Reſolved, Vem. Con. That no mem- 
ber of this houſe hath any privilege in 
regard to his goods and chattles, ex- 
cept ſuch as are neceſſary for his accom- 
modation, during his attendance on the 


houfe. 


After vindicating, in this calm, orderly 
and moderate manner, the conſtitution and 
authority of the houſe, they went with the 
utmoſt alacrity and diſpatch into the public 
buſineſs, and were proceeding, with all poſ- 
ſible application, to bring up the time that 

was, 
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was loſt by the prorogation, and reſtore mat= 
ters to their former condition. Every man 
wiſhed and hoped, that the delinquents would 
have come to a juſt ſenſe of their diſreſpeQ 
to the Aſſembly; and a very great majority 
of the houſe would, in that caſe, have agreed 
to releaſe them. But theſe men, encouraged 
by what had paſſed, perſiſted with the utmoſt 
contempt, in declining to make any applica- 
tion to the aſſembly ; and again applied to 
the governor, as chancellor, for -an Habeas 
Corpus, which was granted, 

Very few in the aſſembly Weed. chat 
the chancellor would venture upon ſo deſpe- 
rate a meaſure, as that of diſcharging a com- 
mitment by the aſſembly; no conſidering 
perſon could reaſonably ſuppoſe, that a man 
of the governor's reputed underſtanding and 
calmneſs, wou'd, upon mature deliberation, 
do an act, that muſt unavoidably force the 
aſſembly into meaſures, deſtructive of that 
harmony, which had till then ſo happilly 
united their councils, in ſupport of his ad- 
miniſtration. 

Nothing could exceed the aſtoniſhment 
and concern of the aſſembly, when they were 
informed by their meſſenger, that the chan- 
cellor had releaſed the priſoners. Hitherto, 
the aſiembly were only endeavouring to bring 
two private men, who had been guilty of a 

breach of privilege and contempt of t!;- huuſe, 
to an acknowledgement of their offence, in 


the ordinary courſe of their JURisDICTION. 
They 


6 

They were NOW to defend themſelves, a- 
gainſt an attack made upon their JuR1sDI1C- 
' TION, Which they could not ſubmit to, with- 
out betraying their conſtituents, and giving 
up the only means they had, of ſupporting 
their own authority or protecting the peo- 
ple. They immediately reſolved themſelves 
into a committee of the whole houſe, to con- 
ſider of the beſt means of defending their 
conſtitution, from the danger to ieh it 
was expoſed; and they came to ſeveral reſo- 
lutions, the laſt of which was, To remon- 
ſtrate to his majeſty, by addreſs, againſt the 
arbitrary and illegal proceedings of the Ca 
r, and to implore his protection. A 
committee was appointed to draw up this ad- 
dreſs, which would have been compleated 
the next day; but before the houſe could 


meet, they were prorogued by Proclamation 
and afterwards diſlolved.* 


t From what has been ſaid, it will appear, 
y how little foundation there is for charging the 
I aſſembly, with contending only for a privilege 

from arreſts ; ſince it is evident, that they 
it | never had any conteſt with the governor, upon 
re that ſubject. | 

3- There are two other charges brougit, 
o, with as little foundation, againſt the gentle- 
ng | men, who compoſed the majority of the latz 
a aſſemblies, which it will be proper to clzxc 
ſe, up and explain; the one is, that they refuſe 1 
in | to provide for the troops; and the other, that 

ON. : * Vids APPENDIX. 
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5 
they did force the governor into the three | 
didolutions, which have followed this unhap- | 
py. conteſt. _ 

Againſt the firſt of theſe, the minutes of ; 
the aſſembly are appealed to, and the reader 
is dehred to caſt his eye over the extracts ] 
from thoſe minutes, in the appendix to this f 
work; from which it will appear, that, in - 
the ſeſſion, which preceded the firſt diſſolu- 9 
tion, the money bills were in as great for- t 
wardneſs, as could be expected. At the fi 
tire of the diſſolution, two of them had te 


been twice read, and ſtood committed; and { 
the third, which was, A BILL FOR RAISING tl 
SEVERAL SUMS OF MoNEY, AND APPLY- al 
IS THE SAME TO SEVERAL USES, FoR de 


SUBSISTING FOR ONE YEAR THE OFFICERs | of 
AND SOLDIERS OF His MajesTY's goth th 
REGIMENT OF FOOT, had paſſed the aſ- 

fembly and Council, and was rejected by the I cb 
governcr; for what reaſon is beſt known to ca 
hi: ſelf. It was an annual bill, and there I pe 
were, it is true, ſome alterations made in it 

this year, which the governor, it is ſaid, diſ- w. 
liked, and which ſome gentlemen of the Ino 
houſe for that reaſon, wiſhed and endeavour- gre 
ed to get dropt: the third reading of the I} rai 
bill was therefore for ſome days poſtponed ; ¶ up, 
but as the alterations were entirely in FavoR Ito 
cf the ſoldiers, their wives and children, they pri: 
W re ſo popular, that thoſe, who were de- cee 
f:rous of having them dropt, found a great ſpit 


majority of the aſſembly determined to per- for. 
| ſiſt Nof 


. 
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W | 
fiſt in them. There is no maxim better 
known or eſtabliſhed in our conſtitution, than 
that the people by their repreſentatives, have 
the ſole right of raifing and applying money 
in what proportions and in what modes they 
think proper ; the other two branches of the 
legiſlature, having only a bare negative or af- 
firmative, without any rizht of propoſing or 
making alterations to a money bill. The 

overnor could, therefore, have no conſtitu- 
tional right, of objecting to tne aforeſaid bill 
for ſubſiſting the troops, and it is ſolely owing 
to him, that the ſoldiers were not provided 
for, in this ſeſſions. It is owing to him tog, 
that they were not provided for, by the laſt 
aſſembly, fince it will appear that they were 
determined to give this a preference to all 
other buſineſs ; but were diſſolved, before 

they conld proceed ta any. | 
Nothing can be more unjuſt, than to 
charge the aſſemblies with having given oc- 
caſion to theſe diſſolutions; and this will ap- 
pear, from a ſhort review. of their proceedings. 
It has been ſhewn, that the firſt aſſembly 
was in the greateſt harmony with the gover- 
nor; that they had made a conſiderable pro- 
greſs in the Buſineſs of the ſeſſions, and in 
raiſing the ſupplies; that they were called 
upon by a complaint of one of their members, 
to puniſh two men, who had violated the 
privileges of the houſe ; and that, their pro- 
ceedings, in this matter, were not in the 
ſpirit of oppreſſion, but according to the 
forms of the houſe, and the ordinary courſe 
of their juriſdiction. This being the caſe, 
Da. what 
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what call, what pretence had the governor to 
interfere, between the juſtice of the houſe and 
theſe delinquents? by declining all apppli- 
cation to the aſſembly, and applying „ in the 
firſt inſtance, to the chancellor for an Habeas 
Corpus, they added to their former trapſgreſ- 
ſion, the higheſt inſolence and contempt, that 
could be offered to that body. It is the gover- 
nor's duty to maintain the reſpect, that is due 
to each branch of the legiſtature : If the 
aſſembly were acting againſt theſe men oppreſ- 
ſively, the governor, as the king's repreſenta- 
tive, had a conſtitutional power of interpoling 
by a diſſolu-ion; but in no caſe hid he, as 
chancelior, any right to judge of the commit- 
ments oi the aſſembly, their's beirg a ſuperior 
Jurifaiction. This he ought to have known; 
there would have becn dignity in bis diſcou- 
1:2ing the inſolence of this application; chere 
would have been juſtice and propriety in re- 
manding the delinquents, as chancellor. The 
governo acted the reverſe of all this; he took 
upon himſelf, as chancellor, to examine 2 
commitment by the aſſembly and to diſcha 

it, opening thereby, a door to future es: 
tions of this kind, and endeavouring, as much 
as in him lay, to bring the authority of that 
houſe into an unconſtitutional dependence 
upon the court of chancery, and into contempt 
with the people. The aſiembly, reduced to 
the alternative either of betraying the people 
and giving up their defence, or of oppoſing 
the attack by every means, * they could 


Con- 
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„ 
conſtitutionally employ, were, as has been 
ſhewn, proceeding vigorouſly to vindicate 
their injured juriſdiction ; they could not with 
dignity, proceed to any buſineſs, whilſt this 
remained unvindicated, from ſuch an unex- 
ampled violation thereof. They reſolved, by 


_ addreſs, to remonſtrate to his majeſty, againſt 


this arbitrary determination of the chancellor, 
and they were, as has been ſcen, prevented 
from the exerciſe of that commonright of every 
ſubject, by a ſudden diſſolution. 

A new afſembly was called to meet in 
March 1765 : And it is juſtice to the gover- 
nor to ſay, that no undue arts or influence 
were employed in the Elections; but the peo- 
ple were left to a free choice. The con- 
ſequence of this was, that the new afſembly 
was compoſed, like the old, of men zealous 
for the conſtitution and liberties of their 
country. Upon their meeting, the ſpeaker 
did think it incumbent upon him to aſk for 
the uſual privileges in a manner more ſpeci- 
fick than ordinary, yet ſtill in ſuch, as was 
well warranted by parliamentary precedents ; 
but tho' the terms in which the governors 
granted them, were doubtful and limited 
enough, to admit of exceptions in willin 
minds, ſo unwilling was the aſſembly to re- 
vive the buſineſs of privilege, that they ac- 
quieſced in filence, nor was there ever an 
attempt made, in this or the aſſembly, which 
was afterwards called to revive the ſubject or 
take the delinquents into cuſtody. But the 


record 
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record of the chancellor's determination ſtill 


remain'd, as a yoke about their necks, and 
they could not with dignity to themſelves or 
juſtice to their conſtituents, proceed to any 
buſineſs, whilſt that was ſuffered to remain. 
Hoping that time and reflection had brought 
the governor to a juſt ſenſe of the injury he 
had done the conſtitution, and thinking it no 
way below the dignity of any man, 'to ac- 
knowledge errors, upon conviction, and make 
reparation far injuries; they addreſſed his 
excellency, ſetting forth the ill conſequences 
of the determination in qui ſtion, and defiring 
he would give orders for having it expunged ; 
and for this, the governor prorogued them 
forthwi h, to a long day, and they were after- 
wards diſſolved. 

After an intermiſſion of ſome months, ano- 
ther aſſembly was called, and much pains were 
taken and many arts tried, in the elections, to 
get ſuch an one returned, as would anſwer 
certain purpoſes, It was aſſerted, with great 
confidence, during the elections, that bis 
M-— in council had determined againſt us; 
and that, if a new aſſembly ſhould adopt the 
maxims of the old, we ſhould loſe our legiſla- 
ture-; and it was ſuggeſted to the people, that 
the membersof the two laſt aflembliesonlymeant 
to elude their creditors, and that the conteſt be 
tween the governor and them, was merely about 
a Privilege fromarreſts. But all theſe unfairarts 
aud thete falſe and impertinent ſuggeſtions, 
were iniuthcient to miſlead the people from 
their true intereſts and a very great majority 

Was 


CL 


(i x ) 
was returned for this aſſembly, of men deter- 
mined to ſupport and vindicate the conſtitution, 
It is true, that the unhappy condition of the 
ſoldiers raiſed ſuch a general compaſſion in the 
minds of men, that every member came deter- 
' mined to provide for the ſubſiſtence of the 
troops, and to give this a preference to all o- 
ther buſineſs; it being a matter, for which 
the faith of the countty ſtood engaged. In this 
diſpoſition, the aſſembly met on the 13th of 


Auguſt; and Mr. Charles Price, jun. who was 


ipeaker of the two laſt aſſemblies, was un- 
animouſty choſen to preſide in this. 

After he was preſented and approved of, he 
did think proper to decline aſking for the uſual 
privileges; and he was probably moved to do 
ſo, as well, from an indignation at the foul 
aſperſione, which had been caſt upon former 
aſlemblies, as to take away all occafions which 
any claim of privilege might give, to interrupt 
the public buſineſs. Motives, ſure very laudable 
and becoming! After ſome embarraſment, which 
this viſibly occaſion'd, his excellency opened 
the ſeſſions with a ſpeech, wherein he recom- 
mended to the houſe to proceed to buſineſs ; 
but before they could do fo, and even before 
they left his preſence, they were adjourned 
from 13th to the 15th of Auguſt. | 

In this interval, a paper, ſaid to he a copy 
of the order or reſolution of his M- in 
council, before mentioned, was ſhew to ſe— 
veral of the members, by an officer of the 
crown, who yet refuſed to part with it, or 
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give a copy of itz with what view, is not 
hard to gueſs. But this expedient did not pro- 
bably anſwer its purpoſe, for on the 15th, the 
ſpeaker had not taken the chair long, when 
the houſe was ſent for up to attend the gover- 
nor; there, to the aſtoniſhment of every one, 
his excellency, after putting the ſpeaker in 
mind of his having omitted to aſk for the uſual 
privileges, on the firſt day, demanded of him. 
whether he would then aſk for them? to which 
he was anſweredin the negative. Hisexcellen- 
cy then put the ſame queſtion a ſecond time 
and the ſpeaker ſaid, I SHALL NOT. He might 
have added that he could not, or ought not ; 
fince it is moſt certain, that he could then do 
no act without the approbation and command 
of the houſe. If the governor had a mind to 
know the ſenſe of the aſſembly upon the ſpeaker's 
conduct, the regular way of coming to this 


knowledge was, by meſſage to the houſe. It 


is amazing, that a man of Mr. L 'S ex- 
perience in buſineſs, ſhould take ſo irregular 


and unparliamentary a ſtep. It is more ſo, 


that he ſhould ſuddenly diſſolve an aſſembly, fo 
unanimouſly diſpoſed to provide for the troops; 
oily for a mere act of the ſpeaker's, which the 
houſe neither conſented to, nor a vowed, and 
which they could not therefore, with any 
juſtice, be made anſwerable for. But fo it 
happened ; they were immediately, for this 
WE D reaſon, Diſſolved; and the world 


is to judge, whether they gave any cauſe for 


th:s diflolution. 


The 
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The reader will obſerve, that two aſſem- 
blies were thus diſſolved, for aſſerting their 


liberties and vindicating their violated juriſ- 


dicton; he will ſee, no doubt, with aſtoniſh- 
ment, a third diſſolved, not for the ſame 
Reaſon, not for any a& of their own, but be- 


cauſe their ſpeaker omiued aſking for the uſual 


privileges; even thoſe privileges, which the 

had ſo often been reproached with meanly a- 
vailing themſelves of. There is an inconſiſ- 
tency in this part of the governor's conduct, 


very difficult to be accounted for; but an N 


ſtinate perſeverance in error, will ever lead 
men into inconliſtencies. Let it, for argu- 
ment fake, be ſuppoſed, that the ſpeaker was 
wrong; yet how could this affect the aſſem- 
bly ? The cuſtom of the ſpeaker's aſking for 
privilege, is a mere act of manners ; an act of the 
ſpeaker's own, upon which he can take no 
inſtructions from the houſe; for, after the 
choice of a ſpeaker, the houſe, by the rules 
of parliament, can do no buſineſs, until he has 
been approved; after which, and not before, 
he is the mouth of the houſe, and can do no 
act, but by their command; and hiſtory in- 
forms us, that when Charles the Iſt. went 


into the houſe of commons, and demanded 


lome queſtions of the ſpeaker Mr. Lenthal, 
he anſwered upon his knees, that he had nei- 
ther .eyes to ſee, cars to hear, nor tongue to 


ſpeak, fave what he was commanded by the 


houſe. This will be further illuſtrated, by 
e the ſtyle, 1 in which the ſpeaker ad- 
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dreſſed himſelf to the king, when aſking for 
privileges, with that, which he uſes upon 
all occaſions beſides. At all other times, the 
ſpeaker delivers himſelf as By command of the 
houſe; and in the name of all the commons of 
England ; but when he aſks for privilege, he 
does it in the firſt perſon and as from himſelf 
{1 am a ſuiter to your majeſiy and upon ſuch 
occaſions, ſpeakers in England have made it 
one of their requeſts, that no /miſtakes or 
omiſſion of theirs, might be imputed as a fault 
to the houſe. EO ah 

From this account of the proceedings of 
three aſſemblies, from the beginning of the 
conteſt in the firſt, until the diſſolution of 
the laſt, the reader will, it is preſumed, ſee, 
how their conduct has been miſrepreſented ; 
and particularly, with how much malice and 
falſchood it has been alledged, thatthey were 
only contending with the governor, for an 
exemption from paying their debts. He will 
ſee, that they never had any conteſt with his 
excellency about a privilege from arreſt ; and 
that when, to avoid ſuch a conteſt, the ſpeaker 
declined aſking for that privilege, the gover- 
nor made it a cauſe for diſſolving the laſt aſ- 
ſembly; and he will alſo ſee, that their only 
conteſt with him has been, about his violat- 
ing their undoubted juriſdiction. Thes, in- 
deed, is the queſtion, which at preſent di- 
vides the governor, from the people of this 
colony, and the reader will, it is preſumed, 
ſee, in the following letter, of how much impor- 
tance it is, to every indrvidual in the community. 
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PRIVILEGES, Ge. 


Dear SIR, 


\ HE unhappy difference between the 
Governor and Aſſembly, has already 
| thrown the country into ſo much 
confuſion, and may in its. courſe have ſuch” 
fatal conſequences, that it demands the ſeri- 
ous attention of every one, who has any pro- 
peity in Jamaica, or any connexion with it. 
You and I have frequently in converſation, 
diſcuſſed this ſubject. I have, ſince I faw you, 
conſidered it with all the attention in my pow- 
er; and I will, ſince you deſire it, give you, 
as fully and clearly as I can, my thoughts up- 
On it. 
It is needleſs in this place to give a detail 
of all thoſe proceedings in Aſſembly, which 
led to the commitment of Pierce Cooke and 
Lauchlen Mc*Neil, as they have been fully 
and fairly ſtated, in an addreſs to the free- 
holders, publiſhed in the St. Jago Intelligencer, 
ſince the diſſolution of the laſt Aſſembly; and 
every one is poſſeſſed of them. I ſhall how- 
ever for your ſatisfaction, annex at the end of 
| 228 1 | this 
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629 . 
this letter, a fair extract of them, from the 
minutes of the Aſſembly, It will be ſufficient 
here to ſay, that the Houſe voted ſaid Pierce 
Cooke and Lauchlen M' Neil guilty of a breach 
of privilege, for cauſing a writ to be executed 
upon the coach horſes of Mr. Olyphant, one 
of their members, whilſt the Aſſembly Was 
ſitting; that they were, by virtue of the 
ſpeaker's warrant * taken into cuſtody by the 
meſſenger of the Houſe ; and that they were 
releaſed by the governor, as chancellor, on 
the return of a writ of Habeas Corpus, which 


he granted upon the ſtatute of 31 Car. II. 


and that his determination thereon is made a 
record of the court of Chancery. 

The Aſſembly conſider their privileges, as 
derived to them from their Conſtituents; and 
that they are not conceſſions from the crown, 
but the right and inheritance of the people; 
they conſider their juriſdiction, 71 caſes of pri- 
vilege, as complete i in their own body, and in 
ſuch caſes, that no other court can have any 
right to controul their determinations, or diſ- 
charge their commitments; and they therefore 
conſider this act of the hanciline' 8, as a dan- 
gerous violation of their privileges, and ſuch 
an encroachment upon their juriſdiction, as 
would, (if ſubmitted to) ſtrip them of all au- 
thority, and diſable them from either ſup- 

Dorting their own dignity or giving the people 
of this Colony that protection againſt arhi- 
trary power, which nothing but a free and in- 
dependent Afi embl; y Can give. 

The 


* For a copy of the warrant and decrce, vide the end. 


63 
The queſtion here, is not, whether the AG: 


ſembly have done right or wrong, in ordering 


thoſe men into cuſtody, (for I hope to ſhew, 
that they are the only competent judges of 
their own privileges) it is, whether the gover- 
nor, as chancellor, could legally diſcharge 
men upon an Habeas Corpus, who were com- 
mitted by order of the Aſſembly, for a breach 
of privilege ? but as their right of privilege 
is founded on a preſumption, that the Aſſem- 
bly of this Iſland holds the ſame rank, in the 
ſyſtem of its own conſtitution, as a Britiſh 
Houſe of Commons does, in that of our mo- 
ther country ; I will firſt endeavour to ſhew; 
from the molt authentick records and autho- 
rities, that the privileges and the juriſdiction 
in queſtion, have ever been exerciſed and en- 
joyed by the Houſe of Commons. The in- 
ſtances for my purpoſe, to be found in the 
Journals of the Commons, are innumerable ; 


but I ſhall trouble you with a few only, which. 


are leading caies, and of ſuch authority, that 


they have ever ſince been admitted by the 


Houſe of Commons, as governing precedents; 
and by all inferior courts, as rules to direct 
their conduct in ſuch caſes. 

The firſt caſe I ſhall mention, happened in 
the time of Henry VHlth, a time when, the 
Commons of England holding but an incon- 
ſiderable ſhare of the land, the power of the 
Houſe of Commons was no way comparable 
to what it is at this day. It 1s the caſe of 
George Ferrers, in 34 Henry VIIIth. and I 
ſhall give it you at large, as it is in the par- 

2 liamentary 
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liamentary hiſtory. It is taken from Holling 5 


head, one of our antient chroniclers, who is 
the more circumſtantial about it, becauſe (ſays 


he) as the caſe has been diverſly reported, and 
is commonly alledged, as a precedent for the 


privilege of Parliament; he had endeavoured 
to learn the truth thereof and to ſet forth all 
the circumſtances at large, from thoſe, who 
by their inſtructions, ought beſt to know and 
remember 1t. 

The author tells us the member's name was 
George Ferrers, Eſq; a ſervant of the king, 
and elected a burgeſs for the town of- Ply- 
mouth in Devonſhire: that one day as he 
© was going to the Parliament Houſe, he was 
« arreſted by a proceſs out of the king's bench, 
gat the ſuit of one White for the ſum of two 
© hundred marks, for which he ſtood engaged 
© as a ſurety for one Weldon of Saliſbury, and 
© carried to the Counter in Broad-Street. And 
* that fir Thomas Moyle, knight, the ſpeaker, 
being informed of this, acquainted the Houſe 
with it, who forthwith ordered the ſerjcant 
at arms to repair to the ſaid priſon, and de- 
* mand the priſoner. 

The ſerjeant went immediately to the 
© Counter ; but the clerks and officers there, 
« were ſo far from delivering the priſoner, 
that they forcibly reſiſted the! ſerjeant, broke 
© his mace, and knocked down his ſervant. 
During the ſquabble, the two ſheriffs of 
London, Rowland Hill and Henry Suchcliff, 
came thither, to whom the ſerjeant com- 

e of this a” and of them required 
the 


© 8 2 


the delivery of the impriſoned member; but 
they not only dented to deliver him, but 
treated the ſerjeant very contemptuouſly, 
and he was forced to return without him to 
wa Houſe. 

The Commons, after ſome debate on the 
3 ſoon came to a reſolution to fend their 


ſerjeant to the ſheriffs houſe, and require 


the delivery of the priſoner ; but before the 
ſerjeant at arms came with the ſecond meſ- 
ſage, the ſheriffs had been told how hein- 


ouſly the matter was taken, and therefore 


they now delivered the priſoner to him with- 


out any heſitation ; but the ſerjeant's orders 
went further: he charged the ſheriffs to ap- 
pear perſonally before the Houſe at eight o 
clock the next morning, and bring with 
them the clerks of the Counter, and ſuch 
other officers as were concerned in the af- 
iray. 

* The next day the ſheriffs, &c. appeared 
at the bar of the Houſe, where the ſpeaker 


charged them with the contempt and miſ- 


demeanor, and commanded them to anſwer 
immediately without allowing them an 

council; though fir Roger Cholmely, re- 
corder of London, and others of the cit 

council offered to ſpeak in the cauſe. In the 
end the {herifts, and White the proſecutor 
were committed to the Tower, and the reſt 
to Newgate ; there they remained two days, 
and then on their own petition, and at the 
humble requeſt of the lord mayor of London 


and other friends, they were diſcharged. 
The 


CS] 


The ſame authority informs us that the 


king, being advertized of theſe proceedings, 


called before him the lord chancellor and his 
judges, with the ſpeaker of the Houle of Com- 
mons, and ſeveral of the chief members of 
that Houſe, to whom he declared his opinion 
to this effect. 

« He firſt commended their wiſdom in 
e maintaining the privileges of their Houſe, 
« which he would not have infringed in any 
« point. He alledged that he, being the 
% head of the Parliament, and attending in 
% his own perſon on the buſineſs thereof, 
« ought in reaſon to have privilege for him- 
« ſelf and all his ſervants in attendance on 
« him; ſo that if Ferrers had been no bur- 
« geſs, but only His ſervant; in reſpect of 
« that, he ought to have privilege, as well 
* as any other. For J underſtand, (ſays he) 
that you enjoy the ſame privilege, not only 
« for yourſelves, but even for your cooks and 
t horlſe-keepers. My lord chancellor here 
« preſent hath informed me, that when he 
e was ſpeaker of the lower houſe, the cook 
« of the Temple was arreſted in London on 
“ an execution upon the ſtatute of ſtaple ; 
ce and, becauſe the ſaid cook ſerved the ſpeaker 
& in that office, he was taken out of execu- 
« tion by the privilege of Parliament. Like- 
* wile the judges have informed us, that we 
« at no time ſtand ſo high in our eſtate royal 
c as in the time of Parliament; when we, 
e as head, and you as members, are con- 
&« joined and knit together into one body po- 
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litick: ſo that whatſoever injury is done or 
offered during that time againſt the meaneſt 
member of the Houſe, is judged as done 
againſt our own perſon, and whole court 
of Parliament; the prerogative of which 
court, is ſo great, that, as our learned in 
the laws inform us, all acts and proceſſes, 


coming out of any other inferior courts, 


muſt for that time ceaſe, and give place to 
the higheſt. 

« And as touching the plaintiff in this 
cauſe, it was a great preſumption in him, 
knowing our ſervant to be one of this 
Houſe, and being warned of it before, 
ſtill to proſecute this matter out of time; 
and therefore was well worthy to loſe his 
debt, which I don't wiſh, and muſt com- 
mend your equity that, having loſt it by 


law, you have reſtored the ſame againſt 


him that was his debtor; and if it be well 
conſidered, what an expence it hath been 
to ourſelf and you all, as well as loſs of 
time, which ſhould have been employed 
in affairs of our realm, to fit here near a 
fortnight, about this one private caſe; h 

may think himſelf better uſed than his de- 
ſert. This J hope will be a good example 
to others to learn better manners, and not 
to attempt any thing againſt the privilege 
of this high court of Parliament, but to 
ſtay for a proper opportunity. This is my 
opinion; and if I err, I mutt refer myſelf 
to the judgment of our lord juſtices here 
preſent, and the other learned of the laws.” 
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Urox wic sIR EDWARD MoNTAcurzB, 
LORD CHIEF JUSTICE, VERY GRAVELY 
GAVE HIS OPINION, CONFIRMING BY PI- 
VERS REASONS ALL THAT THE KING HAD 
SAID; WHICH WAS ASSENTED TO BY ALL 
THE REST, NO ONE SPEAKING TO THE 
CONTRARY. | 

The next caſe I ſhall quote bappened in the 
reign of JaMEs Iſt. when the abſurd and fla- 
viſh Doctrines of DIVINE and HEREDITARY 
RIGHT and PASSIVE OBEDIENCz and NoON- 
RESISTANCE, were firſt broached : broached 
by that anointed Pedant, and, after the manner 
of courts, adopted by all his courtiers. To a 
King and a court, who carried the notions of 
kingly RIGHT and kingly PpowzR to ſuch a 
blaſphemous height, and ſet ſo little value on 
the liberties of the people, nothing could be 
more obnoxious than the Houſe of Commons; 
and accordingly we find many inſtances of the 
affronts offered to that body. 

The firſt day the Houſe of Commons were 


ſent for to attend that king, in the Houſe of 


Lords, SIR HERBERT CROF TS, one of the 
members, coming up with others to hear the 
king's ſpeech, had the door ſhut upon him, and 
one Bryan Tathe, a yeoman of the guard, vio- 
lently repulſed fir Herbert, ſaying, GOODMAN, 
BURGESS YOU COME NOT HERE. 
A book was written by the biſhop of Briſtol, 
which contained, what the Houle thought, 
_ reflections upon their proceedings. 
Sir Thomas Shirley, member for Stayning, 


had been committed priſoner to the Fleet, on 
an 


4 ] 


an execution ſoon aſter his return, and before 
the Parhament met. 


The king, in ſhort claimed a right of having 


the returns of elections examined by his chan- 
cellor ; and it became then, for the firſt time, 
a faſhionable opinion, that the privileges of the 
Commons were only conceſſions of the crown, 
granted upon the ſpeakers requeſt, at the meet- 
ing of every new Parliament. 

Luckily for poſterity, the Houſe of c 
mons were in no diſpoſition to ſubſcribe to ſuch 
doctrines, to ſubmit to affronts, or to yield up 
their privileges to the dictates of an undeſerv- 
ing monarch, or the attempts of a profligate 
court. The yeoman of the guard was obliged 
to atk pardon upon his knees, at the bar of 
the Houte, and to receive a reprimand from 
the ſpeaker. 

The biſhop of Briſtol, tho' a member of the 
Houſe of Lords, was obliged to confeſs his 
error, and recant the offenſive paſſages in his 
hook. 

The warden of the Fleet for taking fir Tho- 
mas Shirley, was ſent to goal; and not releaſed; 
until he had firſt on his knees, at the bar of 
the Houſe, confeſſed his error and afked par- 
don. The Houſe did more; not content 
with making examples of tl! beſe offenders, 

they have 
ment of their knowledge of the conſti- 
tution, and of their virtue and ſpirit in rehiting 
the attacks, that were made upon it- It is an 
apology from that Houſe to king JAMS 1 in 
waich, the rights and priv leges of the Com 
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mons are aſſerted, in the moſt manly and ſpi- 
rited terms. The apology is too long to be 
inſerted in this place, I will only tranſcribe 
from it ſome paſſages, that are appoſite to my 


ſubject. 


cc 


cc 


cc 


« And contrarywiſe with all humble and due 
reſpect to your Majeſty Our Sovereign Lord 
and Head, againſt thoſe miſinformations we 
moſt truly avouch. 

« Firſt. That our Privileges and Liberties 
are our RIGHT and DUE INHERITANCE, 
no leſs than our very LAN PDS and Goonps. 
ce Secondly. That cur Privileges and Liber- 
ties cannot be withheld from us, denied, 
or impaired, but with apparent Wrong to 
the whole State of the Realm. | 
« Thirdly. And that our making of requeſt 
in the entrance of Parliament, to enjoy our 
Privilege, is an act only of manners, and 
doth weaken our Right no more than our 
ſuing to our King for our lanas by petition; 
which form, though new and more decent, 
than the old by PRECIPE, yet the Subject's 
Right is no leis new than old. 

&« Pourthly, We avouch alſo, that our 
Houſe is a CourRT of RECORD; and fo 
ever eſteemed. 


« Fifthly. That there is not the higheſt | 


ſtanding court in this land, that ought to 
enter into Competency, either for dignity or 
authority, with this high Court of Parlia- 
ment; which with your Majeſty's royal 
aſſent gives laws to other courts, but from 
other courts receives neither laws nor orders. 


l $13 [ bly . 
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Of 


„ 

« Sxthly, and laſtlyß. We avouch that the 
HousE Or Co Mos is the ſole proper 
« Judge of Return of all ſuch Writs, and of 
« the Election of all ſuch Members as belong 
« unto it; without which the freedom of clec- 
« tion were not intire : | 

« And that the Chancery, though a | funds 
ing court under your Majeſty, be to ſend 
« out thoſe writs, and to receive the returns, 
and to preſerve them; yet the ſame is done 
„only for the uſe of the Parliament. Over 
% copich neither the Chancery, ner any other 
cc court, ever had, or ought to have, any man- 
« ner of Ffuriſaittion.” 

It is impotlible to read the hiſtory of the 
next reign, that of Charles the Firſt, eſpecially 
the 14. or 15 firſt years of it, without conceiv- 
ing the higheſt reverence for the memory of 
thoſe great men, who ſtood forth at that cri- 


tical period, in defence of the Conſtitution. 
Never was there at any one time in the Houſe 


vt Commons, nor perhaps in any other Aſ- 
ſembly, ſuch a number of men, eminent for 
learning, for good ſenſe, for virtue and courage, 
as appeared in the Houſe of Commons, during 
the four firſt Parliaments of that unhappy 
Prince: and it is owing to the virtues and 
abilities of an Elliot, a Coo, a Littleton, a Gren- 
ville, a Philips, and many others recorded in 
the hiſtories of thoſe times, that the Subjects 
of Britain are not at this day as much enſlaved 
as thoſe of France and Spain. Upon all points 
of controverſy about the Conſtitution, much 
reſpect and deference will ever be ſhewn ta the 
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ſentiments and opinions, and much more to the 
determinations of thoſe venerable patriots : and 
I will therefore, without any apology, give 

ou the ſentiments of ſome of them, upon 
the breach of privilege in Mr. Ro/ls caſe, in 
the 4th year of Charles the Iſt, extracted from 
the Parliamentary Hiſtory. 

A complaint was made to the Houſe of Com- 
mons by Mr. Rolls, a Member of the Houle, 
and a merchant, that his goods were ſeized by 
the officers of the cuſtoms ; upon which the 
officers of the cuſtoms were ſent for, and cxa- 
mined by the Houle, 


Sir John Elliot ſaid, 
«© Three things. are involved in this com- 
« plaint: 


« 1ſt, The Right of the particular gen- 
tleman. 

« 2d. The Right of the Subject. 

„% zd. The Right and Privilege of the 
5 Houſe. 


«© Let the committee conſider of the two 
& former; and for the violation of the Liber- 
ce ties of this Houſe, let us not do leis than 
& ur fathers. Was ever the information of 
a Member committed to a committee? Let 
« us {end for the parties. 
Mr. Daws, one of the cuſtomers, being 
called in to anſwer the point of Privilege in 
e taking Mr. Ro//s's goods, being a Member 
* of this Houſe, ſaid, he took Mr. Ro//s's 
goods by virtue of a commiſſion under the 
Great Seal, and other warrants remaining 
66 Ho 
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in the hands of Sir John Elliot; that he 
knew Mr. Rolls to be a Parliament Man; 
and that Mr. Rolls demanded his Privilege, 
but he did underſtand that this Privilege ex- 
tended only to his Per/oz, and not to his 
Goods, &c. 

« dir John Elliot. The heartblood of the 
Common-wealth receiveth life from the Pri- 
vilege of this Flouſe. 
It was reſolved by queſtion, that this ſhall 
be preſently taken into confideration, and 
being conceived a buſineſs of great conſe- 
quence, it was refolved that the Houſe {hall 
be formed into a committee for the freedom 
of debate. 
« Mr. Littleton argued. All Privileges are 
allowed for the benefit of the Common-— 
wealth. The Parliament's Privilege is above 
any other, and the Parliament oz/y can de- 
cide Privilege of Parliament, and not t any 

other court. | 
Sir Robert Philips. Thus you ſee how 
faſt the Prerogative of the King doth in- 
trench on the Liberty of the Subject, and 
how hardly it is recovered! He then cited 
many precedents, wherein the goods of a2 
Member of Parliament were privileged from 
ſeizure in the Exchequer. In 12 Elz. it 
was reſolved in Parliament, that twenty days 
before, and twenty days afterwards was the 
time of Privilege. 

„% And the committee of the whole houſe 
reported, that they took into conſideration 
the violation of the Liberties of the houſe 
: Ce by 


( 4-3 
* by the cuſtomers, and at laſt they lee 
* that a Member of the houſe ought to have 
* Privilege of Perſon and Goods. 

In theſe authorities, taken from the pro- 
ceedings of Parliament, I have confined myſelf 
to the more antient ones, omitting purpoſely 
thoſe of latter times; not becauſe the modern 
journals do not furniſh any, but becauſe they 
occur ſo frequently, and are ſo well known, 
that I think it needleſs to trouble you with 
them. Scarcely a ſeſſion paſſes without fur- 
niſhing inſtances of one or, both houſes of Par- 
dent, exerciſing the Power of committing 
for breach of Privilege, and of each houſc's 
judging of its own Privileges, without controul. 
Even in the very laſt ſeſſions of Parliament, we 
find by the public papers, that a Peereſs in her 
own right, R been arreſted during the 
ſitting of parliament, the houſe of Lords im- 
priſoned all the parties concerned in bringing 
the action and executing the writ; and obliged 
them to pay all coſts: And every one knows, 
that in this caſe, the Privileges of both houtes 
are equal. 

Tt is then clear, I think, from the conſtant 
declarations and proceedings of Parliament, 
that the houſe of Commons hath at all times 
enjoyed and exerciſed, the ſole Right of Judy: 
ing of its own Privileges, and of puniſhing | for 
breach of Privilege. 

I will now ſhew you, by the moſt uncon- 
troverted law authorities, and by the concur- 
rent teſtimonies of the judges, and their decla- 
rations from the carlieſt ages of the Englith 

Conſtitution, 


40 


«c 


4 


Conſtitution, down to our own time, that 
neither the court of Chancery, nor any court 


ia Weſtminſter-hallt can, or ever did, preſume 
to diſcharge a commitment by the houſe of 
Commons ; and thzt, the judges in England 
have always held and declared themſelves, in- 
capable of giving judgment upon the Privi- 
leges of either houſe of Parliament, as being, 
Extra Sphœrram atiruitatis. 
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« Thomas IHorp being tpeaker of the houſe 
of Commons, 31 Hen. VI. was in time of 
prorogation Arreited and Impriſoned at the 
ſuit of Richard, Duke of York, upon a judg- 
ment obtained in the Exchequer. 

«© The Commons, at the re-aſſembling of 
that Parliament, wanting their Speaker, ſent 
up ſome of their Members to make com- 
plaint thereof to the King and Lords, and 
to deſire their Speaker's releaſe. 

« Upon this the Duke gives the Lords an 
account of the whole matter. 

« Whereupon (faith the Parliament Roll) 
the Lords Spiritual and Temporal, not in- 
tending to impeach or hurt the Liberties, 
and Privileges of them that were common 
for the Commons of this land to this pre- 
ſent Parliament, but equally after the courſe 
of law to miniſter juſtice, and to have know- 
ledge what the law will fay in that behalf. 
„ Opened and declared to the juſtices the 
premiſes; and aſked of them, whether the 
ſaid Thomas ſhould be delivered from pri- 
ſon, by force and virtue of the Privileges in 
Parliament or not? 
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© To the which queſtion the chief juſtice, 
in the name of all the juſtices, after d 
communicationand matare deliberations had 
among them, anſwered and ſaid, that they 
ought not to anſwer to that queſtion, 


« And then follows 

The Judges recognition. 
6 Firſt. For it hath not been uſed before 
time that the Juſtices ſhould in anywiſe de- 
termine the Privileges of this high Court of 
Parliament. 
« Second. For it is ſo high and mighty in 
its nature. 
« Third. That it may make law. 
& Fourth. And the determination and 
knowledge of that Privilege belongeth to 
the Lords of the Parliament and not to the 


Juſtices. 


« Theſe ſeveral cognitions fo materially 
weighty in themſelves, being publiſhed and 
declared by all tne Judges of England, and 
that before the Parhament, as a fixed and 
ſtanding rule of law, and as a memorial to 
all poſteritys enrolled among the records of 
the ſaid high Court of Parliament, or ever 
to endure.” 


And this declaration has, in all ſucceeding | 


times, been of ſuch weight and authority, that 
I will venture to aſſert, there is not a /:gle in- 
france, where the court of Chancery, cr any in- 
terior court, cver preſumed to diſcharge a com- 


© 


mitment of the huuſe of Commons, tor breach 
of Privilege. And it will appear, in the two 


following 


5 

following inſtances, where it was attempted, 
that, by the opinions of the moſt eminent 
lawyers, by the opinion of the lord keeper 
of England and all the judges, and by a ſo- 
lemn judgment of the court of king's bench, 
none of thoſe courts can diſcharge or take cog- 
nizance of, the commitment of the houſe of 
commons. 

The next caſe I ſhall mention, is taken 
from the debates in Parliament ; a caſe, which 
has been extremely well remarked upon, in 
a pamphlet lately publithed, entitled, A vin- 
dication of the proceedings of the Aſſembly, &c. 
but it is too appolite to be omitted here; eſ- 
pecially as it was, I think, the firſt attempt 
made, ſince the above celebrated determina- 
tion in Thorp's caſe, of drawing the juriſ- 
diction and judgment of the houſe of Com- 
mons, ad aliud examen. 

In 1680. A motion was made in the houſe 
of Commons, in behalf of judge Raymond, 
that one Sheridan, in cultody of the ſergeant 
at arms, by order of the Houſe, had applied 
tor his Habeas Corpus, which the judge denied, 
becauſe he was committed by order of the Houſe, 
deſiring the opinion of the houſe. Upon 
this occaſion, fir William Jones, a member of 
the houſe, and as able a lawyer as any in 
England, aſſerted in the Houſe ; “ That there 
e is nothing in the Habeas Corpus Act, that 
«© doth reach, or can be intended to reach, 
to any commitment made by either houſe 
' of Parliament. The preamble and all parts 
* of the Act do confine the extent of the Act 

| C 1 


* . 
— 
e 
r 


hoy 2 b & rs 7 . 
— 8 ' _ 
: — = — — 
Rr G — 
3 ac and. ͤũà˙¹e1numç‚ä C — — 


— 4 _ — VEN IE A agg RIDA IE 
— agd "_ ph Age) — roayy a EA 


— bo = — as. Abeps- n — 2 
2 
e 5 * 


— : —2— — 
Z — — — 


* 
_— — 


wenn 
\ * 
— — : 
— 
— 


— <v.n 


— 


—— — 


„ 

ce to caſes bailable, and direct ſuch courſe; 
« for the execution of the Act as cannot he 
« underſtood ſhould relate to any commit- 
* ment made by either houſe. A commit- 
« ment of this houſe is always in the nature 
* of a judgment, and the Act is only for caſes 
© bailable, which commitments upon judg- 
«© ment are not.“ 

Here, then, is a judge, refuſing even to 
grant a writ of habeas Corpus, for a com- 
mitment of the houſe of Commons, and this 
not above two years after the paſſing of the 
habeas Corpus Act; and, fiir William Jones 
declaring to the houſe that, that Act was not 
intended, nor could not be underſtood to ex- 
tend, to commitments by either houſe of 
Parliament. The opinions of theſe eminent 
Jawyers are of great authority, from the cha- 
racters and reputation of the men; but they 


receive much additional weight from a conſi- 


deration of the time, in which they were 
given: for the law preſumes, that the inten- 
tion of an Act of Parliament is beſt known 
from thoſe, who lived at or near the time, in 
which ſuch Act paſſcd. And you will accord- 
ingly find this authority, ſupported by the o- 
pinion of the lord-keeper, and all the Judges 
in England, in the next caſe I am going to 
mention; that is, the celebrated caſe of the 
Ayleſbury men. 

As this was the firſt time, that the juriſ- 
diction and the power of commitment of the 
houſe of Commons ever was made a queſtion 


of in Weſtminſter Hall; as the queſtion in 
| the 


(300+: 

the courſe of it, brought on a conteſt between 
the houſe of Lords and the Commons; as it 
was diſcuſſed, both in Parliament and in 
Weſtminſter Hall, by the ableſt lawyers and 
the greateſt men in England ; and, as there 
was a ſolemn judgment upon it in the King's 
_ which is now a record and a ſtand- 

ng rule, in all caſes of the fame kind; I 


wil, with your leave, inſert the caſe. 


A complaint was made by the honourable 
% houſe of Commons, that, ſince their laſt re- 
« ſolutions in the cauſe of Aſhby and Waite, 
« ſeveral actions had been brought by J. Paty, 
« F. Oviat, F. Peyton, H. Baſſe and D. Horne, 
« and proſecuted by R. Mead againſt the con- 
« ſtables of Ayleſbury, in breach of the privi- 
« Jeges of that honourable houſe: whereupon 
« they were pleaſed to order the matter of the 
« faid complaint to be heard at the bar of 
« their houſe, and ordered the perſons con- 
« cerned to attend there, and appointed a day 
« accordingly. 

„The parties appeared (all but Mead) 
„ when the witneſſes were examined, and 
„they ſeverally called to the bar of the 
« houſe, and then withdrew, and upon full 
* hearing, the houſe were pleaſed to order 
their ſpeaker to iſſue out warrants, for 
committing them (being taken into cuſto- 
« dy) to her Majeſty's goal of Newgate. 
In the Michaclmas vacation 1704 they 
prayed an Habeas Corpus upon the ſtatute 
31. Cha. 2d; upon the return of which all 
the judges met, and adviſed whether Fo 

'S 2 4 Wer 
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« were bailable by that ſtatute? who were 


* unanimouſly of opinion, THAT Tuxy 
*© WERE NOT; and accordingly they were re- 
& manded. And in Hilary term following, 
e they moved the court of queen's bench 
for an habeas corpus, by the common law, 
which was granted; upon the returns 
e whereof the judges of the queen's bench 
& defired the afliſtance of the reſt of the 
« judges whether they might be diſcharged ? 
who were all of opinion, except the Lord 
«© Chief fuſtice Holt, that they ought to bc 


„ remanded.” 


But, as it was argued in the queen's bench 
by counſel, and afterwards the judges deliver- 
ed their opinions SERIATIM, I will, in order 
to ſhew the matter more clearly, extract ſuch 
parts of the arguments of thoſe judges, upon 
whoſe opinions the court founded its deter- 
mination, as are applicable to the caſe in queſ- 
tion have. make no extracts from the ar- 


guments of lord chief juſtice Holt, as his 


opinion in that caſe, is not /aw, having been 
over-ruled by his bretaren, upon a conſulta- 


tion with all the judges of England. 


Mr juſtice Gould, and Mr. juſtice Pow: 
* ſaid, they would chiefly inſiſt upon Legem 
% et Conſuetudinem Parhamenti ; but they 
« would firſt maintain the form of the war- 
ex ane; 

* Objection. That this is a commitment 
« by the ſpeaker only; for that the warrant 
„ does not 1 ordered by the knights 


„citizens and burgeſſes in Parliament affe 
6 bled 


on 
er- 
eſ- 
ar- 
his 
een 
Ita- 


0901s 
gem 
they 


war- 


cc 


cc 


«Cc 


cc 


cc 


cc 


«Cc 


cc 


cc 


cc 


cc 


66 


660 


cc 


cc 


cc 


cc 


«cc 


cc 


«c 


cc 


cc 


cc 


66 


cc 


4 
bled, according to the precedent in my 
lord Shaftſbury's caſe, 1. Mod. 144. 


* Anſwered by the Judges. 
« That it is good, being according to their 
form; and that it muſt be preſumed the 
ſpeaker's warrant was by order of the 
houſe. 
« Objection. This commitment is for 
bringing their action at law, and for taking 
the due courſe of law. | 
„ Anſwer. What is privilege, but diſpen- 
ſing with the law? the generality of breach- 
es of privilege are for taking the due courſe 
of law. If you go to ſcanning the words 
of a commitment, who knows not that 
moſt commitments, that would hold for 
ſuch, do expreſs the cauſe but ſhortly, and 
but juit give a hint? and the law does pre- 
ſume that the higher courts do underſtand 
what they do, and therefore are not tied up 
to ſuch ſtrictneſs as inferior courts. 
* Objection, Shall the houſe of Commons 
take a deſpotick power to regulate how ac- 
tions ſhall be brought, and what actions 
ſhall not be brought ? 


* Anſwer. Can we ſuppoſe that high 


court would ſtop the progreſs of tlie com- 


mon law of England? 'tis highly diſho- 
nourable-to have ſuch thoughts; and no 
body dares think fo, or will preſume to 
ſay ſo; and people would laugh at one that 
ſhould ſay, the houſe of Commons will 
take away the liberties of the people. 
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« There is no better way to determine the 
juriſdiction of either houſe of Parliament, 
than by uſage and cuſtom ; as the bounds 
of pariſhes are. That there is no prece- 
dent or caſe, not ſo much as an opinion, 
yet cited, that the courts of Weſtminſter- 
hall have a power to judge of the autho- 
rity of the houſe of Commons ; or that 
the orders and commitments of the houſe 
of Commons, can be diſcharged in Weſt - 
miniſter hall ; nor were they ever before 
attempted to be diſcharged here upon ſuch 
a commitment by the houſe of Commons ; 
which is a good argument, according to 
my lord Coke's rule, that we want power 
to doit. It would be impoſſible for us to 
judge of the privileges of the houſe of 
Commons ; for there are no printed books 
of their privileges, nor is there any means, 
by which we can attain to the knowledge 
of them; but their cuſtoms and privileges 
are kept, as Arcanas, in the rolls and re- 
cords of their own houſe; and their pri- 
vileges depend altogether upon precedents 
in Parliament. They do judge it as a con- 
tempt and breach of their privileges; and 
who ſhall ſay nay ? they are proper judges 
of the matter; and upon the return it ap- 
pearing they were committed by the houſe 
of Commons, our juriſdiction ceaſes. 90 


far Gould and Powis. 
. Juſtice PowELL, faid, 
« That the Commons have a judicature, 
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not by the common law ; but do judge of 
breaches of privilege and contempts to their 
houſe, ſecundum legem et conſuetudinem 
Parliamenti : 4 Inſt. 23. and by this law 
theſe perſons are committed, and now are 
brought to be diſcharged by the common 
law. The reſolutions of the Commons 
upon the breach of privileges, 1s a judg- 
ment, and the commitment an execution 
of it, which cannot be controuled, for this 
would be to draw it ad aliud examen, and 
then the Commons would not be ſupreme 
judges of their own privileges. 

That this court may keep other inferior 
courts within their juriſdiction, but not 
the houſe of Commons : for no prohibition 
was ever granted to that court, tho' the 


exceed juriſdiction. So if the houſe of 


Lords do exceed, or take cognizance of 
matters in the firſt inſtance ; no prohibition 
would lic : for no inferior court can prohi- 
bit a ſuperior; and no prohibition was 
moved here; nor could we have granted it; 
for the houſe of Commons is ſuperior to 
all ordinary courts of law. 

In the 4th Inſt go, it doth not belong 
to the judges to judge of any law, privi- 
leges, or cuſtoms of Parliament : for the 
laws, cuſtoms, and privileges of Parlia- 
ment are better to be learned out of the 
rolls of Parliament and other records, and 
by precedents and continual experience, 
than can be expreſſed by any one man's 
pen. 

In 
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| ( 24 ) 
In 4 Inſt. every court of juſtice hath laws 
and cuſtoms for its direction; ſome by the 
* common-law, ſome by the ell and can- 
* non-law, ſome by particular laws and cuſ- 
* toms: ſo the high court of Parliament 
"© Suts propriis legibus, et conſuetudimnius ſubſiſ- 
& tit: thatjudges ought not to give any opi- 
«© nion of a matter of Parliament; becauſe 
e it is not to be decided by the common 
* laws, but ſecundum legem et conſuetudi- 
«© nem Parliamenti; and Coke ſays, Iſta lex 
* ab omnibus eſt querenda, a multis 1gnorata, 
* a paucis cognita. Now who ſhail judge 
this no breach of privilege; when the houſe 
of Commons, who are the proper judges 
of their own privileges, have adjudged it 
to be a breach of their privileges? 
The judgment of the court, as it was 
* made up, upon the roll by the directions 
of my lord chief juſtice Holt, was N 
«© Cognitio cauſe captionis 2 eee predict. 
Non pertmet ad curiam domin@ regine, deg 
„ remittitur.” Which is as ſtrong and con- 
cluſive againſt the juriſdiction of the courts 
in Weſtminſter-hall, in caſes of commitment 
by the houſe of Commons for breach of pri- 
vilege, as words can make it. It has ſo much 
the force of a law with the judges in Weſt- 
minſter-hall, and is of ſuch authority, that, 
in the caſe of the honorable Alexander Mur- 
ray, committed by order of the houſe of Com- 
mons about 12 or fourteen years ago, (the 
only caſe of an habeas corpus aſked for, on 
a commitment of the houte of Commons, 
nine 
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( 25 ) 
ſince the determination in that of the Ayleſ- 
| bury men) the cauſe of commitment return'd 


by the goaler was only an order of the houſe 


of Commons, without any crime alledged ; 
and the Judges faid, They could not quiſtion the 
authority of that Houſe, or demand the cauſe of 
their commitment, or judge the ſame ; and there- 
fore they retuſcd to diſcharge the priſoner, and 
{} remanded him. 

Now, if we are to look for precedents from 
the mother country, to ſupport our Chancellor's 
conduct, in the caſe in queſtion here ; you ſee, 
that all the precedents from thence are againſt 
him. Yet is it moſt ſurpriſing to hear, with what 
confidence thoſe, who are for giving up our 
Privileges, aſſert the juſtice and legality of the 
Chancellor's determination, without a ſingle 
authority to ſupport their aſſertion. But, no- 
thing has ſurprized me more, than to hear 
grave men, and ſome who ought to know bet- 
ter, leaning upon the fingle opinion of Lord 
Chief Juſtice Holt, as on a ſufficient authority; 
although they muſt know it is none, that it 
was over-ruled, and that the very reverſe of 
his opinion was declared to be the law. To 
ſuch ſhifts are men reduced, who have a bad 
cauſe to defend! But what will become of theſe 
antiprivilegians, when even this twig, which 
the have laid hold of, and are forced to lean 
upon, is taken from them? If it can be ſhewn, 
that even Lord Chiet Juſtice Holt's opinion, 
(which they conſider of higher authority than 
that of all other judges, higher even than an 
adjudged cafe) is, in that part of the Ayleſbu- 
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( 26 ) 
ry mens caſe, which moſtly reſembles ours, 
diametrically againſt them, and againſt our 
Chancellor's determination ; will they be mo- 
deit enough to give up the argument? 

That it is ſo, will appear upon a review of 
that caſe. Every body knows, that the writ 
of Habeas Corpus is of two kinds. There is 
a writ of Habeas Corpus which the ſubject is 
entitled to by common law, and which is 
grantable only in Term time by the court ; and, 
there 1s a writ of Habeas Corpus by the ſta- 
tute of 31 Car. II. which the Chancellor or 
any of the Judges is at all times to grant upon 
application. The latter is the only Habeas 
Corpus that a Chancellor can grant. Now 
the firſt application for an Habeas Corpus, in 
the above caſe of the Ayleſbury men, was out 
of Term, To the Lord Keeper of England, up- 
on the ſtatute of 31 Car. II. This is there- 
fore the application, which moſtly reſembles 
that which was made to the Chancellor here 
by Cooke and M*Neil; and it does, indeed, 
molt exactly reſemble it. But the Lord Keeper 

of England, upon the return of the writ, 
Ol the matter of ſuch conſequence, that 
he did not chuſe to rely upon his own judg- 
ment, nor did he chuſe to depend upon any 
help, Which he could have from the argu- 
ments of the priſoners counſel (confidering 
thele, perhaps, as men whole duty it was to 
miſlead him) but, he called to his aſſiſtance 
all the Judges of England, my Lord Holt one 
vr them. -- All the Judges met, and aſter the 
moſt mature deliberation among themſelves 

upon 


( 27) 
upon the queſtion, whether the priſoners w were 
bailable by that ſtatute? declared it unani- 
mouſly as their opinion, THAT THEY WERE 
Nor, and they were accordingly remanded. 

I have before ſhewn it, to have been the 
opinion of Judge Raymond and Sir William 
Jones, very ſoon after the paſſing the Habeas 
Corpus act, that, that act did not reach the 
commitments by either houſe of Parliament. 
Here then, is that opinion eſtabliſned into 
law, by a ſolemn determination of the Lord 

Keeper and all the Judges of England in 1704. 

By what authority then, or upon what pre- 
cedents could the Chancellor, on an Habeas 

Corpus by the ſtatute of 31 Car. II. diſcharge 
the commitment of the Aſſembly? He could 

ſind no precedents at home, he could find none 

here; for no Chancellor or Judge before him 
in this iſland, ever preſumed to queſtion the 
commitments of the Aſſembly, and much lets 
to diſcharge them. Will it be afterted, that 
the Aſſembly of Jamaica have not the Privi- 
leges of the houſe of Commons? It is aſſerted; 
and the advocates for this doctrine go further, 
and ſay, that we have no Privilege, but what 
the King is pleaſed to allow us. I will endea- 
vour to prove, that, if the Aſſembly have not 
tne Privileges of the houſe of Commons, they 
have no Privileges ; for that, the King cannot 
ty law grant them Privilege. I will endeavour 
likewite to ſhe that, if the Aſſembly do not 
hold their Privileges upon the ſame incepen- 
dent terms with the houſe of Commons, the 
people of this colony have no defence aginlt 
D 2 the 
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(28) 
the aſſaults of arbitrary power, no ſecurity for 
their lives, their liberties, or their properties. 

It is aſſerted, by thoſe who argue againſt 
Privilege, that the King of Great Britain, as 
being ſtiled Lord of Jamaica and the colonies, 
may give to his ſubjects in thoſe colonies, what 
meaſure of Liberty, and what form of Govern- 
ment he pleaſes; an aſſertion moſt abſurd, falſe, 
and wicked : Theſe Colonies are not, like his 
Majeſty's German dominions, the Property of 
our Sovereign. God forbid, they ſhould ever 
become the Property of any King or potentate 
upon earth ! They are part of the Britiſh em- 
pire, over the whole of which his Majeſty pre- 
ſides as the head, and fo ſtiled and declared in 
many Britith acts of Parliament. Their inh a- 
bitants are all Britiſh ſubjects, entitled to the 
laws of England, and to its Conſtitution, as 
their inheritance; poſſeſſing their Rights and 


Privileges, by as free and certain a tenure, as 


that, by which they hold their lands, as that, 
by Which the King holds his crown. Never 
was it pretended, till now, that a Britiſh ſub- 
ject became a ſlave, or forfeited any uf the 
Rights and Privileges of an Engliſhman, by 
ſertling i in a Britiſh colony : Even in the reign 
of Charles Il. when arbitrary power, under 
the ſhelter of unlimited Prerogative, was mak- 
ing large ſtrides over the land, there was no 
difference made, between the Rights and con- 
dition of ſubjects in the colonies, and thoſe 
in England. 


There 


( 29 ) 

* There 1s a remarkable caſe in that reign, 
which ſets the doctrine in a clear light. It 
was an action brought againſt a governor of 
Barbadoes, for ſome arbitrary proceedings a- 
gainſt a gentleman there: the governor's pro- 
ceedings could not, it ſeems, be juſtified by 
law, and he therefore pleaded his Inſtructiont. 


After paſſing through the lower courts, the 


cauſe was brought by writ of error into the 
houſe of Lords; and in the pleadings of the 
lawyers, the Conſtitution of the colonies and 
the Rights of the coloniſts, are fully and finely 
ſet forth. It was argued, that the colonies could 
not be conſidered as conquered countries; ſince 
they were part of the Englith empire, ſettled 
entirely by Engliſhmen, who neither did nor 
conld, forfeit any Right by ſettling in a colo- 
ny: that, they had a right to the laws of Eng- 
land: that, the judges there were obliged to 


determine according to law: that Iiſtructions 


70 @ governor could only be underſtood, as di- 
rections in matters of ſtate and government; 
and could not he admitted in judicial determi- 
nations, without Oppreſſion and Injuſiice to the 
ſubject. And this doctrine was ſo fully ad- 


mitted, that it was not denied, even by the 


lawyers on the other fide. 

As a further proof, that this was the gene- 
ral ſenſe of the nation in that reign, it is no- 
torious, that one of the articles of impeach- 
ment, againſt the great Lord Chancellor Cla- 
rendon was, That be had introduced an. arbi- 

| ra 


* Caſes in Parliament. Sir Richard Dutton, Plaint. 
verſus R. Howell, &c. 
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(30) | 
trary Government into his Majeſty's Plantations: 
And it is one of the crimes for which that 
great miniſter and favourite was baniſhed, by 
act of parliament ; and that indeed, which, 
in the vindication he has left of himſelf, he 
has ſaid leaſt to palliate or juſtify. 

But our Rights will beft be underſtood, by 


a review of, the Conſtitution of this colony ; 


of its beginning and progreſs to this time. 


Every body knows, that Jamaica was con- 
quered from the Spaniards by a fleet and army 
ſent out by Cromwell, under the Command 
of Admiral Penn and General Yenables. Ai- 
ter the reduction of the iſland, the Spaniards 


either quitted it, or were all driven out; ſo 


that it remained inhabited only by the ſoldiers, 
who had conquered it ; and it was governed ct 
courſe by military laws, until ſome time after 
the reſtoration ' of Charles II. when the mea- 
jure of making it an Engliſh fettlement, by 
lending out a colony, was adopted. The 
King, in order to induce his ſubjects to tranſ- 
port themſelves and families hither, and be- 
come ſettlers, put out a proclamation, offer- 
ing them many encouragements, and particu- 
larly, That all children of any of our natural 
born x ſub; jects of England, to be born in Jamaica, 
ſhall from their reſpective births be reputed to 
be, and ſhall be, free denizons of England; and 
foall have the fame Privileges 10 all jutents and 
purpoſes, as our free born ſubjetts of Englund. 
Nor could any thing leſs than this have 
been ſufficient, to induce the free ſubjes of 
England to quit their country and FG. 0g 
ett 
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( 31) 

ſettle themſelves in a remote and inhoſpitable 
climate. In purſuance of the royal promiſe 
in this proclamation, and as ſoon as the co 
ny was numerous and conſiderable enough, 


make it an object for civil government, a eil 


government was inſtituted, the ſame which 
has ſubſiſted in it ever ſince. The King could 
not give any other form of civil government 
or laws, than thoſe of England; and accord- 
ingly we ſhall ſee, that hs fatin of govern- 
ment here reſembles that of England, as near- 
ly as the condition of a dependent colony can 
be brought to reſemble, that of its mother 
country, which is a great and independent em- 
pire. 

Here, as in England, we have Coroners, 
. Conſtables, and . aflices of the Peace. We 
have a court of a Common Pleas, court of Ex- 
chequer, and a court of King's Bench: we have 
a court of "Chancery, and we have a court of Or- 
dinary for the probate of wills and granting ad- 
miniſtrations. The coroner is ele Red by the peo- 
ple, the conſtables are appo! inted by the juſtices 
of the peace, the juſtices of the peace and the 
judges of all the courts act by authority of 
the King's commiſſion under the broad teal. 
The different orders of judicature here, then, 
are exactly like thoſe in England, ſubſiſting 
by the fame authority, and inſtituted for the 
ſame purpoſes. There is the ſame reſemblance 
preſerved, in the forms of our legiſlature. It 
is compoſed of three eſtates, of -v-hich the 
governor (as repreſenting the King) is head. 
wing no order of nobility here, tie piace of 
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a houſe of Peers is ſupplied by a council of 


other. 


6 


twelve gentlemen, appointed by the King, 
which, in the ſyſtem of our legiſlature, forms 
the upper houſe. The lower houſe is com- 
poſed, as in Britain, of the repreſentatives of 
the people, elected by the frecholders; and 
theſe three bodies form a legiſlature which ex- 
erciſes the higheſt acts of legiſlation, for it 
raiſes money, and its laws extend to the life, 
liberty, and property of the ſubject, ſeveral 
having ſuffered death upon laws paſſed by our 
legiſlature, even before they have received the 
Royal aſſent. Theſe three eſtates ought by 
the conſtitution, to be perfectly free in their 
deliberations, and perfectly independent of each 
In their legiſlative capacities they are 
entitled to, and have ever enjoyed, the ſame 
Privileges with their reſpectwe bodies in the 
mother country, which they are intended to 
repreſent ; and they do preſerve, I believe, as 
nearly as they can, the ſame forins But the 
two firſt branches cannot, from the nature of 
things, be made to reiemble thoſe they are 
ſuppoſed to ſtand for, as nearly as the Aſſem- 
bly does. For example; the King appea's 
perſonally and in full Majeſty at the hcad of his 
Parliament; his conſent gives uil life and du— 
ration to ſuch bills as are offere to him by his 
Parliament; and he has in himſelf full power 
to approve or reje& them. The Governor, 
though he repreſents the King in our legitla- 
ture, yet acts by a delegated power, and exer- 
ciſes only ſuch parts of the prerogative, as the 
King is pleaſed to intruſt him with. Thus 

too, 


( * 


too, altho his conſent is neceſſary here to the 


enacting laws, and his conſent does give them 
full force while they laſt, yet, it can give 


them but a temporary exiſtence, until the 


king's pleaſure is known, it is from his ma- 


jeſty's conſent that they receive their full life 
and duration. Our Governor is alſo bound to 
follow inſtructions, in his legiſlative capacity; 


and in this acts, indeed, but miniſterially, 


ture of things be independant. 
The members of the Council, or upper 


nor; and they have often been diſplaced upon 
very ſlight pretences. This body, then, is but 


a Peers; and, becauſe of the uncertain tenure, 
as by which they hold their places, wants much 
e Jof that independance, which is proper to e- 
ok Nery branch of the legiſlature in a free coun- 
re try. They want much too of the power of 


= the upper houſe : but they have, perhaps, as 


as great a ſhare of it, as it would be ſafe to truſt 


ſtitutional right to the privileges of Parlia- 


is neceſſary to the enacting of laws. 
The Afembly, or lower-houſe, has an ex- 
act reſemblance of that part of the Britiſh 


ndeed, an epitome of the houſe of Commons. 
| E Called 


and is not therefore, nor can, from the na- 


houſe, do not hold their places as an inheri- 
tance, nor yet for life, but at pleaſure, liable 
to be diſplaced upon any occaſion by a Gover- 


a very imperfect repreſentation of a houſe of 


to ſo flux and dependant a body. In their le- 
giſlative capacity however, they have a con- 


ment; fince in our conſtitution, their conſent: 


onſtitution, which it ſands for here: It is, 
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Called by the ſame authority, deriving its 
power from the ſame ſource, inſtituted for the 
fame ends, and governed by the ſame forms; 
it will be difficult, I think, to find a reaſon, 
why it ſhould not have the ſame privileges and 
the ſame powers, the {ame ſuperiority over the 
courts of juſtice, and the ſame rank in the 
ſyſtem of our little comltiMy;, as the houſe 
of Commons has in that of Britain ; eſpecially 
ſince all the courts of juſtice here are gover- 
ned by the fame laws, enjoy the ſame privi- 
leges, exerciſe the ſame powers, and hold the 
ſame rank with thoſe, they reſpectively repre- 
ſent. Thus for example. The coroner, the 
Juſtice of the peace, the judges of the court 
of King's Bench, Common Pleas and Exche- 
quer, the chancellor and the ordinary, have 
all the power of committing for contempt. 
It is a power that every court has, as effenti- 
ally neceſſary to its exiſtence; for no court 
could ſubſiſt without it: Thus, the grand 


court can, and frequently does, privilege a 


juror from arreits ; and will even diſcharge 
his horſe, if taken in execution during his at- 
tendance upon the court ; and the ſame court 
does frequently grant protections to men, du- 


ring the fitting of the court. The court of 


Chancery doth often grant protections to the 
ſuitors of that court, I believe, for an indeſi- 
nite time : and, if any officer were to execute 
a writ upon a perſon ſo protected, the court, 
which granted the protection, would mol: 
certainly commit the offender. Now it ! 


perſon, ſo committed by the court of Chan. 
cery 


1 

cery, was to apply to the grand court for an 
Habeas Corpus; and the court, upon the re- 
turn of the Writ, were to diſcharge the pri- 
ſoner, giving for reaſon, that they could find, 
neither in any Act of Parliament nor Act of 
Aſſembly, any thing to juſtify the commit- 
ment, and ſo record their judgment and rea- 
ſon: The court of Chancery would, I believe, 
conſider this, as a violent attack upon its ju- 
riſdiction and authority, and reſent it as ſuch: 
and yet, I believe, the power of commitment 
by the Aſſembly for breach of privilege, is as 
well founded, in law at leaſt, as the chancel- 
lor's ; and, I will venture to ſay, it is founded 
upon as many Acts of Parliament and Acts of 
Aſſembly. But if the grand court ſhould go 
further; and, as a reaſon ſay, the commit- 
ment was not warranted by any ſtrufton 
from the king : the court of Chancery would, 
[ believe, in this caſe alſo go further ; the 
judges would be diſmiſſed ; there would, I 
make no doubt, be an information brought 
againſt them ; and they would be taught, by 
the ſentence of more upright judges, how cri- 
minal it is for any judge to ſuffer himſelf to be 
governed in his judicial determinations, by 
iuſtructions, or by any other rule than the laws 
of the land. | 

It appears then, that the inferior courts do 
enjoy and exerciſe, without interruption, cer- 
tain privileges ; ſome of them, that of pro- 
tecting men from writs of arreſt or execution; 
and all of them, that of committing for con- 
tempt: Let us conſider, by what tenure they 
E 2 hold 
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„ 
hold theſe privileges, and from whence they 
are derived. Are they derived from the king, 
as conceſſions from the crown ? by no means. 
The king has no power to grant ſuch privi- 
leges ; he has no prerogative to protect any 
man from arreſts, nor to commit any man to 
priſon by his command; and this I will en- 


deavour to ſhew. 


Every man has a right by the conſtitution, 
to proſecute his debtor by an action at law; 
to ſue out his writ of arreſt, or execution, and 
take the body of his debtor, unleſs he pays 
the money. All privilege from arreſt is there- 
fore a diſpenſing with the law; and the gene- 
rality of breaches of privilege are for taking 
the due courſe of the law; and ſo it was ſaid 


by the judges, in the caſe of the Ayleſbury 


men. Before the revolution the kings of the 
Stuart race, did often aſſert a right of diſpen- 
ſing with the law, and did attempt to do ſo: 


but this ill- founded claim was continually de- 


nied, and their arbitrary exertions of ſuch a 

ower, conſtantly and ſtrictly oppoſed by Par- 
ne The frequent exertions of this and 
ſome other uuconſtitutional powers, were the 
cauſe of all the troubles of that obſtinate, 111- 
fated family; and at laſt brought on their ruin, 
in the expulſion of James the IId. at the re- 
volution. By the very act, which excluded 


the male line of that family, and which, 


transferring the crown into another branch, 
ſettled it upon the prince and princeſs of 
Orange, it is declared that, Whereas the 
late king James the II. by the aſſiſtance of 


« divers 


C\ 


cc 


cc 


cc 


«c 


cc 


66 


cc 
L 
cc 


cc 


* 
La) 


cc 


cc 


cc 
cc 


66 


cc 
cc 


cc 


cc 


1 

divers evil councillors, judges, and miniſ- 
ters employed by him, did endeavour to 
ſubvert and extirpate the proteſtant religi- 
on and the laws and liberties of this king- 
dom, by aſſuming and exerciſing a power 
of diſpenſing with, and ſuſpending laws, 
and the execution of laws, without the 
conſent of Parliament, &c. The lords ſpi- 
ritual and temporal, and Commons, pur- 
ſuant to their elections, being now aſſem- 
bled in a full and free repreſentative of this 
Nation, do in the firſt place, (as their an- 
ceſtors in the like caſe have uſually done) 
for the vindicating and aſſerting their anti- 
ent rights and liberties declare; 

Firſt, That the pretended power of ſuſ- 
pending laws, or execution of laws by re- 
gal authority without conſent of Parliament 
is illegal. | 

&« Secondly, that the pretended power of diſ- 
penſing with laws, or execution of laws 
by regal authority, as it hath been aſſumed 
and exerciſed of late is illegal. 


In the ꝙth article it is ſaid, 
Ninth, ** That the freedom of ſpeech and 


debates, or proceedings in Parliament, 
ought not to be impeached or queſtioned 
in any court out of Parliament. 

And in another place of the ſame act it is 
ſaid, | 

% And they do claim, demand, and inſiſt 
upon, all and fingular the premiſes, as 
their undoubted right and liberties. 
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Upon which I ſhall only obſerve, that this 
is not a new law, creating any new privilege 
in the people, or clipping the prerogative; 
but a ſolemn declaration and aſſertion of the 
people's rights, and what the law and con- 
ſtitution of England had ever been; and it 
cannot now be pretended, that by the conſti- 
tution, as it was ſettled and declared at that 
glorious period, the revolution in 1688, the 
king hath any prerogative to diſpenſe with 
laws. It follows, then, that privilege from 
arreſt being a diſpenſing with the law, the 
king has no prerogative to grant privilege. 
The truth is, the king neither does, nor can 
grant privilege, any more than he can make 
law ; but the conſtitution, which allows the 


ſubject a right in law of bringing an action 


againſt his debtor, and of arreſting or taking 
his body, does in certain caſes, and in favour 
of certain offices and ſervices, diſpenſe with 
this law. Hence, then, is derived the privi- 
lege, that has ever been enjoyed by the king's 
ſervants, and the two houſes of Parliament, 
and hence, thoſe privileges and powers of 
granting protections, which are exerciſed by 
the courts of juſtice. 

The king, by his prerogative, has the fole 
right of convening a Parliament : but that 
Parliament being met, their privileges are 
their own. By the law of the land, when 
the king calls any perſon to his ſervice, he 


cannot give him any privilege ; he gives him 


only an office, in which, by law, he is enti- 
tled to privilege. The king by his preroga- 


tive, 
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tive, may appoint as many courts as he plea- 
ſes ; but they muſt be courts of law and trials 
by jury, that being the Engliſh conſtitution ; 
for, the king cannot inſtitute a new juriſdic- 
tion. The court of Chancery in England, 
exiſts only by cuſtom, as every court of Con- 
{cience in England does, and I believe it will 


* 


be found, that no court of Chancery ever was 


erected here, by law or otherwiſe ; but the 
king, in his commiſſion to the Governor, 
mentioned him as chancellor, and the Iſland, 


ſeeing the neceſſity of ſuch a court, ſubmitted 


toit. The court of ordinary is defective in 
its power, for it cannot enforce its orders. 
They are enforced in England, by eccleſiaſti- 
cal cenſures, which, I believe, the bithops 
would not conſent to truſt a Governor with, 


and the king has not power to grant. Indeed 


the whole power of the Governor, as ordi- 


nary, ſeems to flow from a law of this Iſland ; 
how otherwiſe he derives his power, whether 


by patent from the crown, I know not, but 
this demonſtrates, how very cautious the crown 
was of exerting or extending its prerogatives, 
(in ſettling our conſtitution) even in thoſe early 
days. 

The judges commiſſions (as all commiſſions 
civil and military do) flow from the king : but 
he can neither amplify nor abridge their power 
or authority; nor preſcribe to them their 
forms of proceeding, or their modes of ad- 
miniſtring juſtice. Theſe are all chalked out 
to them by the law, and the antient uſage of 
their reſpective courts, within the limits of 

: which 
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C 
which they are bound to move: and it would 
be criminal in a judge to ſuffer himſelf to be 
governed by inſtructions in judicial determina- 
tions, ſo criminal, that many judges have 
been cenſured. and puniſhed, and ſome in 
Richard the IId's time, hanged for it. 

As the king cannot confer privileges; ſo he 
has no prerogative of creating any new power, 
for impriſoning the ſubject, or abridging him 
of his liberty. A commitment, per Manda- 
tum domini regis, is not good and muſt be diſ- 
charged; becauſe the king does not act in 
perſon, but hath committed all his power ju- 
dicial, ſome to one court and ſome to another: 
ſo that no body is to be committed to Gaol 
by the king's ſpecial command: and Huſſey, 
chief juſtice, in 1 Henry VII. fol. 4. faith, 
that fir John Markham told Edward the IV. 
he could not commit a man; becauſe, if the 


king did wrong, the party could not have his 


action. 

It is evident, then, that the power of com- 
mitment exerciſed by the two houſes of Par- 
liament, by the courts of juſtice, by the jud- 
ges, magiſtrates, and all the officers concerned 
in the adminiſtration of juſtice, cannot be 
meaſured out to them by the king, in ſuch 
portions as he thinks fit: It is a power with 
which they are inveſted by law, and is inci- 
dent to their reſpective courts and offices. 

In order to ſhew a nearer reſemblance of 
our conſtitution here, to that of our mother 
country, and to bring the matter home to our 
ſubject, we will (if you pleaſe) review and 

com- 
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compare the power of commitment, which 
is exerciſed by the different orders and powers 
of Government here, and in England. Here 
then, as in England, it has been already ſaid, 
that every court of juſtice has a power of 
committing for contempt, a power, which 
ſeems to be inſeparably annexed to every 


court, as eſſential to the ſupport of its lawful 


authority. Here too, as in England, the 
commitments of the inferior courts may be 
examined, and diſcharged if irregular, by 
the court of king's bench, upon an Habeas 
Corpus, by the common law ; and by the 
chancellor, or any of the judges, by the ſta- 
tute of 31 Charles IId. But the commit- 
ments of the grand court, or court of Chan- 
cery, cannot be queſtioned, controuled or 
diſcharged, by any inferior juriſdiction ; the 
inconſiſtency and abſurdity of an inferior 
court's controuling a ſuperior one, would 
not be endured 1n any other country, I believe, 
but this. 

The law of England, ever jealous and care- 
tul of the liberty, as well as the life and pro- 
perty of the ſubject, ſuppoſing that a juriſ- 
diction in theſe courts without ſome check or 
controul, or ſome power to watch over 
them, might be dangerous, and leave them 
at liberty to overflow their bounds, and in the 

end overwhelm the conſtitution, has wiſely 
provided againſt this danger, by ſubjecting 
all their proccedings to the inſpection of Par- 
lament : And it 1s for this reaſon, the court 
of Parliament and each houſe of Parliament 
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( 42 ) 
enjoys, in the order of the Britiſh govern- 
ment, a rank ſuperior to every court of juſ- 
tice and a power over them: and, every court 
in the kingdom is amenable, and anſwerable 
for their conduct, to both or either of the 
houſes of Parliament. It is for the ſecurity 
of the people therefore, in their lives, liber- 
ties and properties, that the two houſes of 
Parliament have power over the courts of juſ- 
tice.: and it is from motives of wiſdom and 
public good, that the commitments of either 
houſe, (as I have ſhewn) are not to be queſ- 
tioned by any other juriſdiction. The houſe 
of Commons is the grand inqueſt of the na- 
tion; it is therefore, in amore eſpecial manner, 
the duty of that houſe, to enquire into all 
abuſes of power, and all public grievances, 
and to get them redreſſed. 

It is indeed, from their repreſentatives chict- 
ly, that the people can hope for, or expect a 
candid enquiry into and thorough redreſs of 
grievances. The hiſtory of England gives us 
many inſtances of the corruption of judges 
and .of their readineſs, either from motives 
of corruption, or from a ſervile and criminal 
obedience to the dictates of a court, to per- 
vert thoſe laws to the deſtruction of liberty 
and property, which were intended for a 
nobler and better purpoſe, the ſecurity of both. 
But hiſtory alſo ſhews us the ſalutary effects of 
the ſuperior power of the houſe of Com- 
mons ; and that it has at all times ſtood in 
the gap againſt oppreſhon. Many are the in- 
ſtances, which occur in the Engliſh hiſtory, 

| 01 
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of judges brought to juſtice and to condign 
puniſhment, by the power of that houſe: 
ſome judges have been hanged, ſome baniſh- 
ed, and ſoine have been degraded, fined and 
impriſoned. In James the Iſt's time, the 
great lord chancellor, Bacon, one of the 


. greateſt and wiſeſt men the world ever ſaw, 


was yet ſo corrupt in the adminiſtration of 
juſtice, that he was impeached by the com- 
mons, and upon conviction, ſentenced to be 
degraded from his dignity, fined, impriſoned 
and ſtript of the office he had abuſed. And 
ſo lately as the reign of George the 11t. the 
lord chancellor Macclesfield was, for the ſame 
crime, rendered incapable of his office, fined 
and impriſoned. Every man of candour, 
who has any knowledge of the hiſtory and 
of the laws and conſtitution of England, 
muſt own, that the power, the authority, 
and ſuperiority over miniſters and courts of 
Juſtice, which the conſtitution gives to the 
houſe of commons, has been, and ever muſt 
be, the chief bulwark of the conſtitution ; 
and, that without it, the life, liberty, and 
property of the ſubject would have no ſecu- 
rity againſt the oppreſſion of miniſters, and 
the corruption of judges. | 
This is the law and the conſtitution of Eng- 
Jand ; the birthright and inheritance of every 
Priton, and the only form of government to 
which he can be made ſubject, without his 
conſent. Theſe are the rights, which our 
fathers brought with them to this Ifland : 
Rights, which no earthly power can diveſt 
F-2 us 
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( 44 ) 
us of, without our conſent, whilſt Great Bri- 
tain continues a free and independant King- 
dom, and her children retain any degree of 
love for the laws of England and for evil It- 
berty. 

To ſay, that our rights and poſſeſſions are 
{ſecured to us by the laws of England, and yet 
at the ſame time, that we have no title to thoſe 
powers and privileges, <wthout which they can- 
not ſubſiſt, is downright impudent nonſenſe ; 
it is mocking us with the ſound of Liberty 
and Property, and robbing us of the fub- 
ſtance. 

If we are freemen, and not flaves, our li- 
berties are as much our inheritance, as our 
lands. If our lives, liberties, and properties 
are not our inheritance, ſecured to us by the 


ſame laws, determined by the fame juriſdic- 
tions, and fenced in and defended by the fame 


conſtitution, as the wiſdom of our anceſtors 
found it neceſſary to eſtablith, for the preſer- 
vation of theſe bleſſings in our mother coun- 
try ; then, are the ſubjects of the 8 
not freemen but ſlaves; not the free ſubject 

but the outcaſts of eres; poſſeſſing . 
invaluable bleſſings, only as tenants at will, 


the moſt uncertain and wretched of all te- 


nures; and liable to be diſpoſſet Ted, by the 


hand of power. 


Lord chief juſtice Coke, 'that oracie of 


law) being a member of the houſe of Com- 
mons, in the reign of Charles the Ht. faid, in 
a conſerence with the Lords: Hor a free- 
„ man to be a tenant ar will of his liberty; 1 
c Will 
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e will never agree to it.” It is a tenure not 
to be found in all Littleton. And there is cer- 
tainly no other diſtinction between freedom 
and flavery, but that a freeman has his life, 
his liberty, and his property, ſecured to him 


by known laws, to which he has given his 


| — conſent; and that he cannot be diveſted of 


any right, but by a judgment of a lawful 
court, and for breach of ſome law of the 
land: Whereas a ſlave holds every thing at the 
pleaſure of his maſter, and has no law, but the 
will of his tyrant. Can there be a more fla- 
viſh or infamous poſition, than, that we have 
no conſtitution in the Colonies, but what the 
king is pleaſed to give us? And 1s 1t poſſible, 
that, among a people who ſtile themſelves 
Britons, men ſhould be ſuffered or liſtened to 


with any patience, who have the effrontery to 


own maxims and to propagate doctrines, ſo 
ſubverſive of every thing, that ſhould be dear 
to a Briton! Were it potlible to repreſs an ho- 
neſt indignation at the degeneracy of theſe 
men; It would be pleafant to conſider the in- 
conſiſtencies and contradictions they are led into 
in their arguments and endeavours to prove us 
llaves. For example. They will tell you grave- 
ly, that the ſubjects in the Colonies are free- 
men; that they bold their lands, their lives, 
and liberties, under the ſecurity of the laws of 
England ; that they have a right to juſtice ad- 
miniſtered in the ſame forms, and-by the ſame 


| rules, as in England ; and, that their courts, 


where juſtice i is adminiſtered, derive their ex- 
iſtence from the ſame ſource, have the ſame 
powers, 
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powers, and ſtand in the ſame degree of ſub- 
ordination to one another, as the courts of juſ- 
tice do in England. But they aſſert, that the 
repreſentative body of the people, a court, by 
the laws of England, ſuperior in rank, in power, 
and importance, to all thoſe courts, is, in this 
Colony (by a ſtrange inverſion of the conſtitu- 
tion) placed below them : that is in plain Eng- 
liſh: © You are freemen, entitled to all the 
rights and privileges of Engliſhmen, but 
* your conſtitution wants the only fence, which 
in your mother country ſecures to the ſubject 
* thoſe invaluable bleſſings.“ Can there, in 
the name of God, any honeſt reaſon be given, 
why the order of things in this colony ought 
to be thus inverted ? or why the repreſentatives 
of the people ſhould be fo degraded in our 
conſtitution, from the rank which they hold in 
that of our mother country ? 

I am not ſo abſurd as to ſay, or imagine, 
that the Aſſembly of this little Colony is any 
ways equal in digaity or extent of power to 
the houſe of Commons. The houſe of Com- 
mons repreſent the people of a mighty kingdom, 
of which this Colony is but a part: The houſe 
of Commons have for their object the whole 
Britiſh Empire, its intereſts and Connexions 
with all the world. Our Aſſembly acts in a 
much narrower field; its operations confined 
and circumſcribed within the limits of this lit— 
tle community, extend not to any other part of 
the king's dominions; and its power, like that 
cf all other bodies thro' the Britiſh Empire, is 
ſubordinate to that of a Britiſh Legiſlature, 

Which 


"Es 


(4) 

which is and muſt, in the nature of things, be 
ſupreme over all the Britiſh dominions. I con- 
tend not for an equality of the Colonies with 
the mother country; they are, and in the na- 
ture of things muſt be dependant upon it. But 
[ contend for a right in the ſubjects of this 
and every Colony, to the laws of England ; 
that this Colony has a conſtitution, and a form 
of Government, reſembling as nearly, perhaps 

as poſſible, that of England: That it has en- 
3 this conſtitution ever ſince civil Govern- 
ment was firſt eſtabliſhed here; and that no 
form of Government, repugnant to the Eng- 
liſh conſtitution, can be impoſed upon us a- 
gainſt our conſent, without actually degrading 
us from the rank of Engliſhmen, and reducing 
us to a condition of ſlavery. Upon this foun- 
dation, then, I do affirm, that the houſe of 
Aſſembly of Jamaica does, and muſt hold the 
fame rank in our little ſyſtem, as the houſe of 
Commons does, in that of our mother country ; 
that the court of Chancery, and all the courts 
of juſtice ſtand in the ſame degree of ſubordi- 
nation and inferiority to it, as thoſe courts in 
England do to the houſe of Commons ; that 
it is neceſſary for the public ſecurity, that this 
court ſhould have a power to queſtion the pro- 
ceedings, repreſs the exorbitancies and reſtrain 
the exceſles of all other courts ; and that this 
power cannot be preſerved, if the court of 
Chancery or any inferior court is allowed to ex- 
amine or diſcharge the commitments, or con- 


troul the JO © of the Aſſembly, in caſes | 
of privilege. 
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( 43 ) | 

The wiſdom and experience of our anceſ- 
tors in England taught them, that it was ne- 
ceſſary for the ſecurity of lite, liberty, and pro- 
perty, that there ſhould be a power ſomewhere 
in the conſtitution, to controul the courts of 
Juſtice; and they did moſt wiſely place the 
power of controuling them, where alone it 
could be ſecurely placed, in the Parliament, 
in each houſe of Parliament, in he people by 
their repreſentatives. What reaſon or Juſtice 
is there in denying the people's repreſentatives 
here, the ſame ſalutary power of controul ? Is 
there leſs danger to be apprehended from the 
oppreſſions and injuſtice of thoſe courts here, 
than in England? Is the Chancellor, are the 
judges here likely to be more learned, more 
free, more independent, more virtuous, and Jets 
corrupt, than the lord high chancellor and the 
Judges in England? Or, are the people leſs to 


be truſted with righting themſelves, than thoſe 


of England? I think none of theſe things will 
be aſſerted ; I am ſure they cannot be main- 
tained. I think, the danger that would reſult 
to this country, from the want of ſuch a power 
in the Aſſembly, ſtill greater, undeniably great- 
er than it would be in England, from the weak- 
neſs of our condition, which, in many inſtan- 
ces, admits not of a conſtitution, ſo perfect 
and ſo capable of giving public ſecurity. 

Let me explain myſelf. It has been ſhewn 
before, that our Legiſlature here wants, in its 
two firſt branches (from the dependent condi- 
tion of the Governor and councii) a good deal 
of that freedom, which is neceſſary to the 
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Legiſlature of a free country ; and that on this 


account, 'our conſtitution 1s defective in point 
of Legiſlature; thoſe two branches not pre- 
ſerving by any means, ſo near a reſemblance to 
the parts of a Britiſh Legiſlature, which they 
ſtand for here, as the Aſſembly does. This is 


a defect in our conſtitution, which cannot, 


from the nature of things, be entirely remedied); 


ſor we can never expect the nappineſs of the 
King's perſonal preſence amongſt us, nor have 
we any claſs of men, diſtinguiſhed from the 
people by inherent bones But there are 
defects, in point of judicature, more important 
than theſe, and more dangerous to liberty ; and 


| which may and therefore, I hope, will one 
time or other be remedied. In England judges 


hold their places, Jam diu ſe bene geſſerint : 
here they hold them upon the ſlippery and un- 
certain tenure of, durant? bene placito; and 
they are put in and diſplaced at a Governor's 
pleaſure. In England, the king cannot exerciſe 
a judicial office himſelf; for, tho' juſtice and 


judgment flow from him, yet he diſpenſes them 


by his miniſters, and has committed all his ju- 


dicial power to different courts. And .it is 


highly neceſſary for his people's ſafety, that he 
ſhould do ſo: for (as Monteſquieu, who has 
inveſtigated the nature of government, and 
ſeems to be perfectly maſter of the ſubject, ſays 
upon the conſtitution of England) there can be 
no liberty, where the judicature is not ſepara- 
ted from the legillative and executive powers. 
his words are, Ihn y a point encore de liberté, 
* fila puiſſance de juger n'eſt pas ſeparee de la 
5 puil- 
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9 puiſſance legiſlative; & de l'exécutrice. 81 
« elle ctoit jointe ala puiſſance leglative, le 
pouvoir ſur la vie & la liberté des citoyens 
5 ſeroit arbitraire; car ie j juge ſeroit legiſlateur, 
« Si elle Etoit jointe a la puiſſance executrice, 
je juge pourroit avoir la force d'un oppreſ- 
e ſeur. There 1s no liberty, if the power of 
Judging be not ſeparated from the legiſlative and 
executive powers, Were it joined with the lo- 
giftative, the hje and liberty of the ſubjett would 
be expojed to arbitrary controul ; for the judge 
would by then the leg iſlator. Were it joined to 
the executive power, the judge might behave with 
all the violence of an opprefj3r. 

Here the Guvernor, who exerciſes the exe- 
cutive and a ſhare of the Jcgiflative power, 
holds and exerciſes aiſo, two of the moſt con- 
ſiderable judicial offices; far he is Chancell;r 
and he is Ordinary: Juriſdictions, which, in 
the courſe of a vy few years, bring the great- 


elt thare of the property of this country to his 


determinations. As judge of theſe courts, 
then, and by the once he may acquire 
over thote of all the others, the Governor is 
veſted with a very unconſtitutional power : a 
power, which puts the lives, liberties and pro- 
perties of the King's ſubjects here, too much 
in his mere Y3 and, which would leave them 
no ſecurity for any thing, if the courts of jul- 

tice, particularly thoſe in which he preſides, 
ware not ſubjcct to the inſpection of, and ſub- 
ordinate and amenable to, the repreſentatives 
ot the people, as they are in England. 

] KNOW of no power exerciſed by the houſe 


of 
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of Commons for redreſſing grievances, or bring- 

ing public offenders to juſtice, which the Af- | 
ſembly is incapable of. I know of none which 6 
it has not exerciſed at times, except that of 
impeachment; and this has been forborn, not 10 
. from any incapacity in that body, but from a } 
„ defect in the power of the council. An im- 
4 peachment by the houſe of Commons in Eng- 
. lend, muſt be tried in the houſe of Lords; it 
7 being below the dignity of the Commons, to 


ge appear as proſecutors at the bar of any inferior 4 
to court. | | 
th The council or upper houſe here, have no ii 

juriſdiction in criminal caſes, and the Aſſembly il 
e- being alſo above proſecuting in the inferior | 


courts, do therefore not impeach, only becauſe 
there is no judicature, which they can in this 
caſe with dignity reſort to: But the Aſſemblies 
of Jamaica have always beer uſed to enquire 
into the abuſes and corruptions of office, the 
obſtructions to public juſtice, and the com- | 
plaints of ſubjects, oppreſſed by the hand of 4 
power, and to bring the offenders in ſuch caſes [1 
to juſtice. If an offender be in any ſtation 
b:low the Governor, their cuſtom has been, to i 
lay the evidences of his guilt before his excel- | 
lency, and by addreſs deſire, he may be proſe- 1 
cuted and diſmiſicd from the office he has a- 1 
buſed. If the oppreſſion comes from any of 
the courts or offices, which the Governor holds, [ 
they ſeek for redreſs by an application in the 
lame manner to his Majeſty; inſamuch, that 
public officers and magiſtrates of all ranks, 
10ulc ¶ trom the juſtice of the Peace, up to the chief 
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juſtice, the members of his Majeſty's council 
and the Governor, have at times been made to 
feel the weight of this authority, and to ſuffer 
for their exceſſes; fo that, tho' the Aſſembly 
do not impeach, yet they exerciſe powers as 
conſtitutional, and every way as effectual, to 
protect the ſubject, and bring the guilty to pu- 
niſhment. 

And I appeal to every man, who has any 
knowledge of the hiſtory and conſtitution cf 
this Colony, whether the ſalutary and frequent 
exerciſes of theſe powers, have not been our 
main defence againſt oppreſſion, and our belt 
ſecurity againſt the ill effects of that formidable 
and unconſtitutional ſhare of power, which our 
Governors are armed with. 

Our preſent Governor is ſaid to poſſeſs, to- 
gether with the moſt amiable private qualities, 
a great deal of learning, a very extenſive know- 
ledge of the conſtitution of Britain, long expe- 
rience and habitudes in buſineſs, and very fin- 

ular talents for government. I am ready to 
allow his excellency all the good qualities he 
poſſeſſes. If we could be always ſure of good 
Governors, to contend for privileges were but 
vanity, perhaps, and folly. But, as the ſame 
God, who in his mercy gives wife and religious 
and juſt Governors, may allo in his diſpleaſure, 
and for our fins, permit hypocrites and tyrants 
to rule over us; we ſhould not yield to any ille- 
gal or unconſtitutional act of a good Governor, 
which may be drawn into precedent, and 
made an oppreſſive uſe of, in the time of a bad 
one. 
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Such, I think, was our Chancellor's late 
diſcharge of a commitment by the Aſſembly, 
as well as the record of his judgment upon that 
occaſion : a record, which does avowedly ſuh- 


je& the juriſdiction and power of commitment 


of that houſe, to the judgment of an inferior 
court, and which, if ſuſfered to ſtand, moſt 
effectually diſarms the Aſſembly, and conſe- 
quently, leaves the people without any protec- 
tion, againſt the oppreſſion and injuſtice of 
courts, or the corruption, the rapaciouſneſs and 
iniquity of future Governors. To illuſtrate 
this, give me leave to ſuppoſe a very poſſible 


caſe. Suppole the day arrived then, when our 


reſent Governor ſhall be recalled : Suppoſe his 
ſucceſſor already in poſſeſſion of his govern- 


ment; and ſuppoſe him, a man every way the 


reverſe of this, poor, needy, and rapacious 
depending for his ſupport upon ſome powerful 
miniſter; who, having ſubſiſted him for the for- 
mer part of his lite, will be ready to ſupport 
him in his government, againſt the complaint 
of any injured man, in order to prevent his be- 
coming again a burthen upon him. Suppoſe 
him, in ſhort, ſent here to fill his bags, and 
perhaps, to execute the vengeance of a miniſ- 
try upon this unhappy Colony, for having in 
ſome inſtances, oppoled their will and pleaſure. 
He begins his adminiſtration with new mo- 
delling the courts of juſtice, and diſpoſing 
them for a blind obedience to his will. He 
diſplaces the judges, and fills- the bench with 
ſuch men, as he can depend upon. He diſpla- 
ces the Attorney General, and puts a man in that 
oftice, 
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office, exactly fitted for his purpoſe, and obſe- | 


quious to his commands. .Every thing thus pre- 


pared, the ſcene opens, and oppreſſion of every 


kind, and from every quarter, 1s let looſe upon 
the people. The patent officers, their deputies, 
and even their deputies' deputies, (for ſome 
time paſt very impatiently kept within bounds, 
by his majeſty's gracious proclamation, by the 
integrity of the Governor, the power of the 
Aſſembly, and the juſtice of the courts) now 
reſume their ſpirits : and (the Aſſembly diſ- 
armed, the tyrant bribed, the proclamation 
forgotten, the courts of juſtice ſecured, and 
all obſtacles removed) they practice every kind 
of exaction with impunity ; and like a torrent 
that has been for ſome time withheld, overflow 
the land, and leave every where marks of their. 
rage and violence. In the courts of law, all 
is injuſtice and oppreſſion; the guilty are 
ſcreened from puniſhment by olle proſequt ; 
the innocent are haraſſed by informations; ju- 
ries are packed, men are convicted of crimes 
not committed, and upon laws not violated ; 
and obliged to give up a great part of their 
ſubſtance, in order to purchaſe a quiet enjoy- 
ment of the remainder; to purchaſe a temporary 
exemption from puniſhment, or to preſerve a 
paltry exiſtence. 

But, bad and wretched as is the condition 
of the ſubject in theſe courts, it is worſe as you 
go higher, procul a Jove, procul a fulmine. Take 
a view of the courts where the tyrant preſides 
in perſon, and you will find that corruption, 
injuſtice, rapine and oppreſſion, know no 

bounds, 
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bounds, where judicature is uncontrouled. 
Here, the law of the land is trampled upon, 
and inſtructions are brought to ſupply its place. 
Here, in violation of MAGNA CHART A, juſ- 
tice is ſold; it is delayed by an unreaſonable 
protracting of cauſes ; it is denied by diſcou- 
raging appeals from the inferior courts, and 
refuſing them in his own. Under theſe diſ- 
couragements commerce languiſhes for ſome 
time, and then forſakes us: the merchants 


quit the country, and the ſhips do not frequent 


it; money is ſcarce ; the planter's produce lies 
on his hands, an uſeleſs drug; and the neceſ- 
ſaries of life and the implements of induſtry 
are furniſhed, upon the moſt exorbitant terms, 


exorbitant, in proportion to the uncertainty of 


payment. Ws 

In this extremity, what relief has the 
wretched ſubject* his! Majeſty's ears, it is true, 
are ever open to the complaints of his people, 
and his royal heart is graciouſly diſpoſed to re- 
lieve them; but alas! how few of the wretch- 
ed people will be capable of applying for this 
relief? ſome will be deterred by threats, and 
the dread of that unlimitted power, which 
hangs over them: many more will abſolutely 
be diſabled by poverty; and the few, who 
may have this remedy within their reach, will 
be thoſe who have been leaſt oppreſſed, and 
who therefore leatt deſerve compaſſion. 

At laſt, the occafions of government, or 
perhaps an order from home, make it neceſſary 
to call an Aſſembly. Hope is the companion, 
and too often the only relief of che unbappy, 
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who are ever prone to entertain it upon the 
lighteſt grounds. Theſe wretched people then 
begin to flatter themſelves with hopes of relief 
from their repreſentatives; from that body, 
which was wont to ſhelter them againſt all op- 

reſſion. Fondly imagining this circumſtance 
to be a ſignal, and a forerunner of returning li- 
berty, they joytully hail the happy omen, and 
expect the meeting with eagerneſs and impa— 
tience. The Aſſembly met; the unhappy and 
oppreſſed people flock in ee to their doors, 
the fathers of families, diſconſolate widows, 
and helpleſs orphans, diſpoſſ:fled of their pro- 
perties, groaning under oppreſſion, and cover- 
ed with miſery and want, preſent themſelves 
at the bar; ſet forth their grievances, and in 
the moſt moving attitudes, and with all the 
pathetick eloquence of diftreis, implore the 
relief and protection of the houſe. The houſe 
receive their complaints, and ekioly | imagining 
themſelves poſſeſſed of their privileges and an- 
tient powers, they (according to the practice 
of their anceſtors) give the redreſs of theſe 
grievances the firſt place in their deliberations. 
They take the examinations of the injured, 
and ſummon the wicked inſtruments of oppreſ- 
fion before them, in order to gain the fulleſt 
information about their oppreſſions; and, ac- 
cording to their duty, lay the facts before his 
Majeſty, for redreſs. Here they are ſtopt, 
their dreams vaniſh, the criminals refuſe to ap- 
pear before them, and the houſe 1s given to 
underſtand, that they were called together for 


the granting of money, and, taat this (tho' 
the 
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the leaſt and meaneſt end of their original in- 
ſtitution) is now, the only power they have 
a right to exerciſe. In vain do they order 
the delinquents into cuſtody ; the chancellor, 
by virtue of the precedent before him, diſ- 
charges them; and this odious record now 
appears to them in its proper ſhape, as a 
mott dreadful inſtrument of tyranny and op- 
preſſion. 

This, my dear fir, is a picture of the mi- 
ſeries we are all liable to, if the court of 
Chancery is ſuffered to determine the privi- 
leges, and controul the juriſdiction of the 
Aſſembly. Do not think it overcharged: It 
is not drawn from the extravagant images of 
an active fancy ; be aſſured it is taxen from 
life; from what has already happened, and 
does now actually exiſt. If we are to give 
any credit to written accounts of voyagers, 
or to the evidence of thoſe, who have been 
on the ſpot, it is a faithful repreſentation of 
what our neighbours, the American Spaniards, 
do at this time endure. Nor.1s there an op- 
prefiion, injuſtice or hardſhip in all the above 
catalogue, which that unhappy people have 
not at times been made to ſuffer; and all, 
from a power in their courts of juſtice, which 
has no conſtitutional, or effectual controul; 
for where the judicature of a country is with- 
out ſome conſtitutional check, ſufficient to 
keep it within bounds, I defy any man to 
thew me, what {ſecurity the people of ſuch a 
country can have, for their lives, their liber- 
ties, or their properties. It is true that, were 
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we baſe enough to part with our defence and 


give up the juriſdiction and privileges of the 


Aſſembly, it is not certain, it is perhaps not 
probable, that all the ill conſequences 1 have 
enumerated, would at once flow from it, and 
be felt by the preſent generation, in their ut- 
moſt ſeverity. But it is probable that ſome, 
and poſſible that all of them might follow: 
And, whilſt ſuch a poſſibility remains, we 


are, to all intents and purpoſes, ſlaves, as 


much as the aforeſaid unhappy Spaniards, or 
any other ſlaves. Our condition in that caſe, 
even tho we do not actually ſuffer the ſame 
hardihips, diſftering from theirs, only, as that 
of a ſlave who has an indulgent maſter, dif— 
fers from his who has a cruel one; for, it is 
the power which any man has of taking my life, 
liberty, or property without my conſent, that 

conſt 'tutes and defines flavery. You ſee, then, 


the importance of the preſent conteſt ; and, 


of how much conſequence it 1s, eſpecially to 
us who are fixed to the ſoil; ſince every thing 
that an Engliſhmau holds dear, is ſtaked upon 
the iſſue of it. 

In a conteſt, where the ſtruggle is for all, 
it would be ſurpriſing to find any one ſo fool- 
iſh, or ſo abandoned, as to contend for giving 
up the point ; did not hiſtory (to humble the 
p:1de of man) ſhew us, that all ages, and al! 
countries, have produced ſome ſo ſtupid, as 
to iell their birthright for a meſs of pottage; 
{o baſe and degenerate, as to court the yoke. 
And hiſtorical juſtice has in vain delivered 


theſe wretches down to poſterity, as criminals, 
in 
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in the moſt odious colours; ſince the world 
{till continues to produce ſuch monſters. The 
number, indeed, of men amongſt us, who 
contend for ſlavery, is, (thank God) ſmall : 
and ſome of theſe, no one is ſorry to find en- 
gaged againſt their country. They have, 
very happily and properly, liſted in ſuch a 
cauſe ; ſince the immorality of their charac- 
ters would diſgrace a better. But there are 
others, on the ſame ſide, of a very different 
ſtamp, men, who wander not from the right 
way intentionally, but as having been miſled. 
Theſe, every good man is concerned for, and 
wiſhes to be reclaimed ; ſince it is for the 
public good, that all honeſt men ſhould think 
alike, and act together, in a matter of ſuch 
public concern. 

I think it impoſſible, ſuch men ſhould con- 
tinue in their errors; if they would only take 
the trouble of examining by the light of their 
own reaſon, the arguments which are made 
uſe of to perſwade, to frighten us out of our 
freedom ; arguments, that affront our ſpirit, 
and inſult our underitandings. We are told, 
for inſtance, in the public papers, we are told 
it in private, that if the Aſſembly does not 
proceed to buſineſs, their privileges unvin- 
dicated\ we ſhall looſe our Legiſlature. We 
are told further, that his Majeſty in council 
has determined againſt us, and has given us 
to underſtand, that if we inſiſt on our privi- 
leges, he ſhall be under a neceſſity of apply- 
ing to his Parliament, to make laws for us. 
I have ſeen no ſuch order of council; and 


H 2 the 


U 
rr 


- > — — — * ar - 


- * 1 —— — — 
— 
— Sas U— 5 — _ . 
BE . <li otoc m E AA = 


. 
2 — _ — 1 

— — —— —— — — - — — 4 — La n 
— PO, U— —— — — we — — — ” 


Eon Be oe RF; 


” 7 „ — ag ws = — WE 
a. x | S Sy ba 3 
3 ao, Pars at - T. Soap. tp et —— Ne. kg = > $4 I 
Ta A J . 8 . — & > * — "> i RN 
. = "OWE TR 2 = . : „ + y * WY i 
CAT 2 2 f : 9 
—— 0 1 


PP one ons a WEED TR 
- 


7 
: 
14 
7 

g . 

: * 

5 y 

* *. 
1 
— 0 
— 


wy n ee at ee 
r I — 
5 * — 23 * — * . . — 


3 

the perſon, who 1s ſaid to report, that there 
is ſuch an one, deſerves ſo little credit, that ! 
will not believe it, before I have better autho- 
rity. Till then I ſhall conſider it as an im- 
pudent calumny, calculated for the dirty pur- 
poſe of ſerving ſome turn, and tending to caſt 
a reflection upon the juſtice of the moſt gra- 
cious and beſt of kings, upon the integrity 
of his miniſters, and the lords of his Majeſty's 
privy council, and upon the honour and inde- 
pendence of a Britiſh Parliament. If I do ſee 
ſuch an order, I cannot reſiſt demonſtration, 
but I ſhall conſider it as an abuſe of his Majeſ- 
ty's name and authority, by his miniſters, and 
{ſuch an attack upon the people of this Colony. 
as, if ſubmitted to, or forced upon them, pro- 
claims them ſlaves. 

By the law of England the king can do no 
wrong, but the law ſuppoſes his miniſters 
may ; and they are accountable to their coun- 
try for every wrong or oppreſſive act, that is 
done in his Majeſty's name; and every indivi- 
dual, wronged by their act, has a right to com- 
plain, and to ſeek a lawful redreſs. We have 
a king upon the throne, as incapable, from the 
graciouſneſs of his diſpoſition and the js 
goodneſs of his heart, of doing any wrong, 2 
he 1s ſuppoſed by the law to be, i in his al 
capacity; a king, who glories in being born 
a Briton. Every good ſubject ought ; every 
ſubject in this Colony. I am ſure, would ſhed 
the laſt drop of his blood, in defence of his 
Nlajeſty's crown, and to preſerve it in his royal 
line. 


To 
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To his miniſters. every good ſubject owes 
reſpect, while they act in their ſeveral de- 
artments, for the public good. When the 
ceaſe to do ſo; they f all title to reſpect. 

To a Britiſh Parliament, every ſubject 
throughout the Britiſh dominion, owes the 
higheſt reſpect and reverence, and to their laws 


obedience. 


Reſolutions of his Majeſty in council, are 
not laws: and if they are againſt law, no 
ſubject is obliged to obey them. If ſuch a 
reſolution as is mentioned, were to be pro- 
cured in the caſe of the meaneſt corporation 
in England; if condenined unheard, they 
were to be told, that, if they did not yield 
to the dictates of a miniſter, in a point of the 
laſt conſequence to their freedom, his Majeſty 
would apply to Parliament, in order to diſ- 
franchize them; what, do you think, would 
in this caſe, be the conſequence? Do you 
think, the mearſeſt corporation in England 
would ſubmit to fuch an outrage ? Or, would 
any miniſter be ſate in committing it? I be- 
lieve not. I believe, his Majeſty would re- 
ſent it, as an abuſe of his name and authority : 
the Parliament would, I believe, conſider it 
as a daring attempt to degrade them, from the 
glorious title of protectors of the Britiſh li- 
berty, to the baſe purpoſes of oppreſſion. 

Unhappy Jamaica then! Is it ſo fallen, as 
to become of leſs confideration, than the 
meaneſt corporation in Britain? Have we 
deſerved ſo ill of the nation, as to be thrown 


out of the protection of the laws, ſtript of 


our 
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1 
our privileges, and left to the mercy of a mi- 
niſtry? I will never think ſo. Let us not 
think ſo ill of his Majeſty and of his Parlia- 
ment. They do not deſerve it of us. Let us 
not think ſo deſperately of ourſelves, we do 
not deſerve ſo ill of them. 

The Aſſembly of Jamaica have made no 
violent, no oppreſſive uſe of their privileges. 
An attack was made on their privileges, as 
wanton, undeſerved, and unprovoked, as it 
Was irregular and dangerous to liberty. It is 
invidiouſly ſaid, that a power in the Aſſembly 
of commitment without controul, would be 
very dangerous to liberty. It is not pretended, 
that the Aſſembly have ſuch a power without 
controul ; there is no ſuch thing in the Eng- 
Tiſh conſtitution. The courts of juſtice are 
controuled by one another, according to. their 
different ranks : and the houſe of Commons, 
as their ſuperior in rank, controuls them all. 
But the houſe of Commons is alfo ſubject to 
a conſtitutional controul, when they exceed 
their power or ſtretch it, to the purpoſes of 
oppreſſion. If they oppreſs the people, the 
king h 1s a power of ſending them by a diſſolu- 
tion, back to the people ; and thoſe they have 
oppreſſed, will not again truſt them with the 
power they have abuſed. 

In our conſtitution, there is no ſuch thing 
as a wrong without a remedy. But then you 
mult apply to the proper juriſdiction. If you 
do not, you cannot expect a remedy. If a 
man, for inſtance, was to inſiſt upon the of- 


Acer of the crown's indicting his obligor in a 


bond, 
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bond, becauſe he did not pay his obligation 
to the day; would he not be laughed at? 
Would any officer bring ſuch an indictment ? 
If a man, inſtead of indicting one for killing 
his brother, were to file a bill in Chancery ; 


could he reaſonably complain, if his bill was 


diſmiſſed? If the obligee in the bond, or he 
who had loſt his brother, had each of them 
applicd to a proper juriſdiction, they would 
have been redreſſed. As they did not do ſo, 
could they reaſonably arraign the juſtice of 
the government; or with any colour ſ:y the 
were denied juſtice ? ſo if Cook and M*Neltl 
choſe to apply to the chancellor, in order to 
be releaſed from a commitment of the Aſſem- 
bly ; they applied to an incompetent juriſ- 
diction ; a juriſdiction that could not conſti- 
tutionally releaſe them; and altho' the Aſſem- 
bly had even committed them unjuſtly ; yet 
th-y could not complain, if the Chancellor 
had remanded them; becauſe they had a re- 
medy, but would not apply to the proper 
place for it. 

Thus you fee, the attack in this inſtance 
was irregular and unconſtitutional. It was 
wanton, becauſe theſe men ought to have 
gone farſt by petition to the Aſſembly, where 
they would have been moſt certainly relieved. 
But this it ſeems, was too humiliating for 
men of their figure; and they diſdained it. 

It was unprovoked and undeſerved; be- 
cauſe the Aſſembly was going on with buſineſs 
in a regular courſe, and did not in this go out 
of their way; and becauſe there never was nor 

ever 
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„ | 
ever will be, an Aſſembly better diſpoſed to 


ſupport adminiſtration. 


If the Governor thought the Aſſembly 
were oppreſſing theſe men; yet, as Chancellor, 
he ought to have remanded them; tho' he 
might in this caſe have diſſolved the Aſſembly, 
as Governor; and if he had done ſo, the pri- 
vileges of the Aſſembly would not have been 
infringed, the men would have been releaſed, 
and he would not have exerciſed a power un- 
conſtitutional and dangerous to liberty, and 
would therefore have given no reaſonable cauſe 
of Offence. 

* * The fate and condition of Ireland ſhould 
be a document and warning to all the Colo- 
nies. Ireland, inhabited and poſſeſſed by the 
children of England and of thoſe who con- 

uered it, was once free. It is not ſo now. An 
artful Governor (Sir Edward Poinings) ſent to 
them, perhaps, for that purpoſe, by Hen. VII. 
cheated them out of their liberties, that is, 
into an act of Parliament that fixed a yoke 
about the nation, which their pofterity have 
ever ſince been groaning under the weight of; 
and the Iriſh enjoy at this day, leſs liberty than 
any other ſubjects in the Britiſh dominions. 
This could nat have happened without their 
conſent. Let any man look over the liſt of 
Penſions on the Iriſh eſtabliſhment, publiſhed 
not long ſince, and he will ſez, what a milch- 
cuw that unhappy kingdom, (with ſuch a 

curb in its mouth) is to a Brit ſh miniſtry. 
It is this honourable badge which miniſters 
have been long endeavouring to adorn the Co- 
| lonics 


by all lawycrs and judges, to be part of the 
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( 65) 
lonies with. In Charles the IId's time, the 
Earl of Carliſle was ſent hither our Governor, 
and brought with him a body of laws, faſhioned 
after thoſe of Ireland, 5 inſtructions to get 
them paſſed here. But our anceſtors rejected 
them with indignation; no threats could 
frighten, no bribes could corrupt, no arts or 


arguments could perſwade them to conſent to 


Jaws, that would enſlave polterity ; and there- 
fore we are free. 

The endeavours of ſucceſſive 3 were 
continued for this purpoſe, until the year 1728, 
when King George the IId gave his royal aſ- 
ſent molt graciouſly to an act, commonly called 
the Revenue Act, which put an end to the con- 
teſt; for in that act it is declared, That all 
*« ſuch laws and ſtatutes of England, as have 
„been at any time, eſteemed, introduced, 
« uſed, accepted or received, as laws in this 
“ Iſland, ſhall be and are hereby declared to 
ebe and continue laws of this his Majeſty's 
“ Ifland of Jamaica, for ever. 

And his Majeſty's conſent to this law, which 
may be called our great Charter, was purcha- 
ſed by granting therein a perpetual revenue, to 
his Majeſty and his ſucceſſors. By this law, 
we are preciſely entitled to all ſuch laws of 
England, as have ever been uſed here. Now, 
our court of Aſſembly, as appears by their 
minutes, have ever governed themſelves, and 
exerted their juriſdiction in caſes of privilege, 
by the law of Parliament. 

The law of Parliament has ever been allowed 


law 
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( 66 ) 

of England; I would therefore be glad to * 
by what quirk or ſubtilty it could be diſtin- 
guiſhed, in our caſe, as no law of England. 

Have our anceſtors, in the infancy of this 
Colony, in the arbitrary reigns of a Charles 
and a James, and when prerogative was unli- 
mitted, and liberty undefined, thus nobly with- 
ſtood every attempt to enflave us? And ſhall 
the preſent generation, now when liberty is 
eſtabliſhed, and prerogative limitted, do les 
for poſterity? God forbid ! The conjuncture 
is, molt certainly, critical; our danger great, 
and the power we have to contend with formi- 
dible. But the fpirits of a brave People 
ſhould rife, in proportion to their danger. {t 
is the part of ſlaves, to ſubmit to Oppreſſion; 
it is the part of cowards to ſhrink at the ap- 
pearance of danger. We are not ſlaves, we 
cannot be made ſo without our anne as 
long as Great Britain is free. If we ſuffer 
ourſelves to be frightened out of our liberties, 
we are cowards: if we give them up from 
any other motives, we are traitors ; traitors to 
the preſent generation; traitors to poſterity. 
But if, after having done our utmoſt, they 
ſhould be wreſted from us, by a ſtronger 
power ; every man who has done his duty, 
will have the teſtimony of a good conſcience 
for his comforter ; and mens ſibi conſcia reet:, 
the greateſt comfort of a good man, will be 
ours. His Majeſty, and every honeſt man in 
Britain will think the better of us, for ſhewing 
a manly reſolution and conſtancy, in defence 
of our privileges. His Majeſty will think the 
1 better 


( Of } 
better of our loyalty, for our love of liberty; 
for his throne is founded on liberty, and it is 
his greateſt glory to reign over a brave, a loyal, 
and a free People. 7 

To conclude, we have received our liberties, 
as an inheritance from our fathers, and we are 
bound to tranſmit them to our children, un- 
impaired. If we do fo, we ſhall do our duty ; 
if we do otherwiſe, we ſhall act with the baſeſt 


| treachery and impiety: we ſhall deſervedly in- 


cur the cenſure, the contempt, the abhorrence 


of all honeſt men, and entitle ourſelves to the 
curſes of poſterity. 


I am, &c. 


Jamaica, Auguſt 1oth, 1765. 
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Hiſtorical account of the eſtabliſhment 


Colony of TA MAIL CA, 


Its Conſtitution, form of Government, 
and progreſs from the Conqueſt thereof hy 
the EN OGL IS U, until the year 1684. 


NOW FIRST PUBLISHED) 


From 4 manuſcript of undoubted authenticity. 


1. A FTER the conqueſt of Jamaica, 
A part of the army being left for its 
+ =» ſecurity, and the protection of thoſe 
who ſhould be induced to ſettle and plant 
there; martial Law. became the rule of their 
government, and was continued until the re- 
ſtoration of king Charles the ſecond. 

2. But his ſaid majeſty, graciouſly bending 
his thuugi:ts. and councils to promote the pro- 
ſperity of this colony, ſoon reſolved that the 
army ſhould be diſbanded, and that a civil 
guvernment ſhould be erected, under ſuch 

a known 
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6 
known cuſtoms and laws, as would render 
the country agreeable to the inhabitants and 
beneficial to his kingdom. 

3. Accordingly, Colonel Edward Doyley, 
by his majeſty's commiſſion under the great 
ſeal of England, dated the 8th of February 
1660, was appointed governor of the iſland 
of Jamaica; and was directed to proceed forth- 
with to the clecting of a council to conſiſt 
of 12 perſons, whereof the ſecretary of the 
ſaid 1fland was to be one; and the reſt to be 
fairly and indifferently choſen by as many of 
the army, planters, and inhabitants, as by bis 
heſt contrivance might be admitted; and with 
their conſent, the ſaid governor was 1mpow- 
ered to act according to ſuch juſt and reaſon- 
able cuſtoms, and conſtitutions, as were exer- 
ciſed and ſettled in his majeſty's other colo- 
nics, or according to ſuch other as upon ma- 
ture deliberation ſhould be held neceſſary, for 
the good government and ſecurity of the iſland; 
provided they were not repugnant to the laws 
of England. 

4. In obedience to this commiſſion, a 
council was elected by the country in the na- 
ture of their repreſentatives ; ſeveral municipal 
laws were enacted, civil officers were conſti- 
tuted, and proviſion made by a revenue act, 
to ſupport the charge of the government, 
which was then computed at 1640]. per 

annum. 

5. But the Spaniards frequently diſturbing 


them in their new poſſeſſions, the army was 
ſtill 


1 

ſtill kept on foot; which preventing the in- 
creaſe of the colony, and reſtraining the in- 
duſtry of the inhabitants, the planting and 
breeding of cattle during this governor's admi- 
niſt ration, were very little intended. 

6. The firſt eſſay towards the eſtabliſhing 
and ſettling of the government, proving there- 
fore deficient, his majeſty conſtituted the lord 
Windſor, governor of the iſland, and by his 


gracious proclamation of the 14th December, 


1661 (which his lordſhip carried with him) 


ranted great encouragement to the planters, 


and declared that all the children of his natural 


born ſubjects to be born in Jamaica, ſhould be 
free denizens of England, and have the ſame 
privileges to all intents and purpoſes, as the 
free born ſubjects of England. 

7. And, as his lordſhip's commiſſion and 
inſtructions contained greater privileges, con- 
ceſſions and indulgences to the inhabitants, 
than thoſe that were ſent to his predeceilors; 
ſo they were better calculated for the more ef- 
fectual eſtabliſhment of the government; by 
directing, that it ſhould be af/milated to that 
of this Kingdom; and to this end he was im- 
powered to appoint his council, and to call 
aſſemblies according to the cuſtom of his 
majeſty's other plantations, to make laws, 
which were to be in force for two years and 
no longer, unleſs confirmed by his majeſty, 
and upon emergent neceſſities to levy money 
&c. 
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8. My lord Windlor, not enjoying his 
health, remained there but a few months : 
however, he ſettled the militia, and conſe- 
quently diſbanded the army. 

9. Upon his departure, in October or 
November 1662, Sir Charles Lyttelton“, at 
that time chancellor of the ifl nd, ſucceeded 
in the government, and in October 1663, by 
advice of his council, N tlie firſt aſſemnbly, 
which conſiſted of 30 perſons; and upon 
their meeting they enacted a body of laws, 
with an act os Trailing money tor the * 
uſes wherein the :llefion, diſpoſal and 
counting, was appointed by the aff. mbly. 

10. In 1664, Sir Charles Lyttelton, left 
the government under the care and direction of 
the council, who choſe Colonel Thomas Lynch 
preſident, 2500 of the inhabitants were then 
regimented, befides 4 or 500 more, diſperſed 
in the country; and their proviſions (as he 

8 infinitely increaſed. 


This account was ſo acceptable to his 


| ty” in council, that Sir Thomas Mcay- 


ford was recalled from Barbadoes, and b 
commuittion under the 15th November 1664, 
was con ituted governor of Jamaica, with 
power to erect judicatories, to call aſſemblies 
and with their conſent, to make, ordain and 
conſtitute, all manner of LAS, STATUTES 
and ORDINANCES, and aon imminent occa- 


fions to Levy Monty for the good and ſafety 


of the publick ; which laws were to be, as 


near 
* Grandfather to the late governor. 


EW 1) 
near as might be, ſuitable and agreeing with 
the laws of England. | 

12. Accordingly in his firſt year he called 
an aſſembly, who enlarged and re- enacted 
the former laws, and theſe upon ſome aſſu- 
rances given him of his majeſty's approbation, 
were continued in force during his govern- 
ment, which ended in the year 1670, 
13. By the muſter rolls of the militia, 


about this time, tranſmitted to the lords of 


the committee for trade, it appears, their 
number was 2720; and that the number of 
ſeamen in and about the ifland was, 2500 ; 
privateering being then the great buſineſs 
and concern of the iſland. 

14. But an end being put to that trade, 
ſoon after the concluſion cf the American 
treaty with Spain, and the government being 
confirmed by the new governor's (Sir Thomas 
Lynch) commiſſion and inſtructions, the im- 
provement of the iſland was induſtriouſly pro- 
ſecuted and encourage), and the planters en- 
creaſed, by the conſtant acceſſion of others, 
from all the ſeveral parts of his majeſty's 
dominions. 

15. An aſſembly was call'd ſoon after his 
arrival, by whom the laws that were paſſed 
and expired in the time of the preceding go- 
vernor, were altered and enlarged; and in two 
years after, not being confirmed, they were 
again re-enacted and ſent to England, for his 
majeſty's royal approval. 

16, My 
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16. My Lord Vaughan ſucceeded Sir Tho- 
mas Lynch in 1674, his commiſſion named his 
counſellors, directed his calling aſſemblies to 
be choſen by the freeholders and planters, 
according to the cuſtom and uſage of Ja- 
maica : who were to be deem'd the repreſen- 
tatives of the people, to make laws as near 
as conveniently might be, agreeable to the 


laws and ſtatates of England; theſe laws to 


continue in force for two years, but none to 
be re-enacted, except upon very urgent occa- 
ſions, and in no caſe more than once, ex- 
cept with his majeſty's expreſs conſent. 

17. His lordſhip immediately ſummoned 
an af mbly. and paſſed all the laws that were 
then expired, which were ſent to England to 
be confirmed or otherwiſe diſpoſed of as his 
majeſty ſhouid determine: but not being re- 
turned at the end of two years, another aſſem- 
bly was called, by whom all the ſame laws 
were re-enacted except the revenue ad, which 
was rejec ed by his lordſhip. | 

18. As my lord found the ifland in a flou- 
riſhing cond tion, and that the people had 
been eaſy and well pleaſed under the mild 
and ſucceſsful governmeat of his predeceflor, 
ſo by his indulgent, ſteady and impartial 
conduct, he greatly contributed to the in- 


creaſe, both of the ſtrength and trade of the 


land. 
19. Byan account of the Militia ſent home, 


not long aiter his departure, they were aug- 


mented 


E 
mented to 4526; a greater number than they 
have ever ſince muſtered. 

20. And the planters exported, in the 4 
years from the commencement of his govern- 


ment, very near three times as much ſugar 


as they had exported, in the three and three 
quarters preceding years. 


21. Nevertheleſs, this proſperous courſe 


was ſoon interruted, for upon the examination 
of the laws then in force at Jamaica, ſuch 
objections were raiſed by the lords of the com- 
mittee for trade, that his majeſty was pleaſed 
to reject ſome and direct the new modellin 
of the reſt, which were to be ſent back, that 
they may be paſſed by the aſſembly after the man- 
ner in Ireland, according to POYNINGS 
LAWS, to which rule they were to be bound 
for the future. 

22. And the aſſembly having impriſoned 
one of their members, for ſeveral miſdemea- 
nors and breaches of orders of their houſe ; 
the privileges they inſiſted on as natural and 
neceflary to the repreſentatives of that colony, 


which were the fame that the bouje of commons 


e in England, were like wiſe controve 

. The aforeſaid laws were accordingly 
3 to Jamaica in 1678, by the Earl of 
Carliſle their new governor, who on his ar- 
rival, called an aſſembly, in order to paſs 
the lame ; but they being very much diſſatiſ- 
fied with this frane of government, and with 
their loſing Heir d. bs: part in mating 
and paſſing their luws, REJECTED, TH! 1 
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24. The next year 1679, the ſaid laws 
were again tranſmitted thither, under the 
broad ſeal of England, and tho' his majeſty 
was adviſed to furniſh his governors and their 
council for the time to come, with power to 
raiſe money, as had been practiced in their 
infant ſtate, / they did not comply with his royal 
commands, YET THEY AGAIN REJECTED 
THEM. 

25. It would be too tedious to enter into 
the arguments and reaſons, that on the one 
hand were urged to oblige the aſſembly to 
comply ; and on the other, that were off. red 
to ſupport the neceflity of re-eſtabliſhing their 
late conſtitution. 

26. However it muſt be obſerved, that 
on the 33d of June 1680, his majeſty in 
council was pleaſed to order, that the follow- 
ing queſtions ſhould be propoſed to all the 
judges 8, M. 

27. Whether by his majeſty's ONE] Pech 
mation, or commiſſion, annexed, his ma- 
jeſty had excluded himſelf from the power 
of eſtabliſhing laws in Jamaica? it being a 
conquered country, and all laws ſettled by 


authority there, being now expired. 


What was reported hereupon by the judges 
doth not appear; neither is it material, ſince 
his majeſty very graciouſly condeſcended, af- 
ter hearing colonel Long and colonel Beeſton 
(no were deputed by their colony to ſupport 
their allegations) and the planters and Mer- 


chants then refiding in London, by and with 
the 


E 
the advice of his moſt honourable privy coun- 
eil to determine in their favour ; and accor- 


dingly by a new commiſſion to the Earl of 
Carliſle, under the broad ſeal dated the 3d 


of November f llowing, not only reſtored to 
the iſland their former government, and all 
privileges they had hitherto enjoyed, but en- 
larged them, and in conſideration of the lan- 
guiſhing ſtate of the country, granted, that 
the quit-rents, &c. there ariſing to his ma- 


|  jeſty, ſhould hereafter be appropriated and 


applied, to the uſe of the publick. 

29, The Earl of Carliſle having left Ja- 
maica during this debate, Sir Thomas Mor- 
gan, acted as lieutenant governor in his ab- 
ſence : his lordſhip declining to return, his 
majeſty gave the iſland a further inſtance of 
his great favour and goodneſs, and in 1681 
appointed Sir Thomas Lynch, governor, and 
impowered him, with the advice and con- 
{ent of the Aſſembly and Council, to make ſuch 
laws as ſhould be conducive to his majeſty's 
intereſt, and agreeable to them; accordingly 
in 1682, ſeveral ne laws more paſſed b 
the Governor, Council and Aſſemt ly, whereof 
28 on the 23d of February following, were 
approved and confirmed by his majcity, for 
leyen years, and thoſe with ſ me others, that 
compleat the firit volume now in print, on 
tic 17th of April, 1684, werz-approved and 
confirmed by his majeſty for twenty one years, 
and are ſtill in force. 
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20. In this manner was the legiſlature of 
1:cica at laſt happily: ſettled, to the great 
2267 04M and encouragement of the inhabi- 
"EN ; 2nd as this government was aflimila. 
ted eas near as poſſible to the government of 
this their mother kinydom, ſo their aſſemblies 
were ALLOWED, AND ENJOYED, the 
ſame privileges that the houſe of commons 


poſſeſſed there. 
31. And ſince my Lord Windſor, under 


whoſe: commiſſion alemblies were firſt eſta- 


bliſhed, were directed to do and execute all 
things according to ſuch reaſonable laws, 
cuſtoms and conſtitutions as ſhould be ſettled, 

rovided they were not repugnant to the laws 
of England, but agreeing thereunto as near 
as the condition of affairs would permit ; and 
that the ſucceeding governors commiſſions 
are of the ſame import, as it cannot be doubt- 


ed, it was abſolutely neceſſary the aſſembly 


ſhould have rule to go by; ſoit is ſubmited, 
whether the governors had it not in their 


power to preſerine this known rule to them- 


ſelves, and to the aſſembly, and whether they 
cond lay down a better. 

Their opinions however both of the 
eden and privileges of the aſſemb ly 
of Jamaica, wil! appear by what follows. 

In the year 1669 Sir Thomas Modyford 
anſwers to the lords of the committee for 
trade, upon their enquiring how the legiſla- 
ture was ſettled. 


33. That 


Ew. | 
That the legiſlative power of making 
and repealing laws, is ſettled in the gov-rnor 


as his majeſty's commiſſioner; in his majeſty's 


council, as repreſenting the lords houſe; and 
in the aſſembly, compoſed of the repreſenta- 
tives of the freeholders, two perſons elected 
out of each pariſh, and theſe choſen as the 
commons of England, being an humble model 
of our high court of parliament. Each of 
the reſpective bodies enjoying a negative, as 
wall as an affirmative vote. 

34. Thelord Vaughan, on a queſtion that 
aroſe about the method of paſſing laws, de- 
clared to the aſſembly, that he ſhould guide 
himſelf according to the: Yage and cuſiom of par- 
laments in England. 

The aſſembly, in an addreſs to the 
carl of Carliſle upon the objections that were 
made againſt the impriſoning their members 
for miſdemeanors, &c. ſay, * 

36. They hope it is juſtifiable, the king's 
governor-having aſſured them that they have 
the power over their members which the 
houſe of commons have, and all ſpeakers here 
praying and the governor granting, the uſual 
petitions of ſpeakers in England. 

7. Sir Thomas Lynch, about the ſame 
time being called upon to give an account of 
the government of Jamaica, argu-s thus. 

If the king's commiſſions have appointed 
aſſemblies, and if they have. been conſtituted 
in all the colonies from their firſt eilubliſh- 
ment as a government, the mott juſt and like 
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this of England, then they hope that they 
alone of all the colonies, ſhall not be retrench- 
ed in any of the privileges, natural to ſuch 
aſſembly; and upon the aforeſaid deſign re- 
lating to the paſſing of their laws, he offers 
it as his opinion, that it was probable the 
aſſembly would reject the laws, and that it 
was poſſible, the council might join with the 
governor, to order thoſe laws to be continued; 
but he verily believed that they would not 
continue the revenue bill, forthat they thought 
peculiar to the aflembly. 

38. In ſaid Sir Thomas Lynch's ſtate 
Jamaica, which he tranſmitted. to England 
in 1663, when he was placed the third tune 
at the head of government, and after its re- 
eſtabliſhment, he afſerts | 
That all the methods and proceedings of 
of the aſſembly were conformable to thoſe of 
Engliſh parliament, as much as ſo little a body 
may to ſo great a one. | 

And in another account he adds thus. The 
king, by his charter of government as-com- 
miſſioner has conſtituted aſſemblies, that are 
umbrozs of an Engliſh parliament. 

Neither were ſuch conceſſions incon- 
ſiſtent with the antient nor the modern con- 
ſtitutions of colonies, for as Grotius obſerves, 
the Grecian colonies (which conſtituted par- 
ticular common wealths) were to enjoy equal 
privileges and liberties with their mother ci- 
ties; and thoſe that were afterwards planted 


by the Romans, were models of that repub- 
5 lick; 


( xiii ) 
lick ; notwithſtanding they kept them in ſub- 


jection and dependency ; to which example, 


all the nations in Europe have in general, ever 


ſince reſpectively adhered. 


40. From the whole therefore it's very ap- 


parent, by what rule the aſſemblies of Ja- 


maica, were at firſt conſtituted and afterwards 
directed; and fince neither the ſtanding rules 


of that aſſembly, nor the privileges they en- 
Joyed, were ever diſallowed at home or op- 


poſed abroad, during the reign of king Charles 


the IId, it was manifeſt upon what founda- 
tion they ſtood, | 


41. And it is humbly ſubmitted whether 
any frame of government leſs perfect or leſs 
acceptable to the inhabitants, could have 


| ſupported them under thoſe terrible calamities 
and ſevere judgments, to which they have 


been ſince expoſed, or have enabled them to 
ſuſtain the loſſes and damages they have ſuf- 
fered; and to ſurmount thoſe difficulties, un- 


der which they have long laboured. 
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An extract from the 


Vates of the honorable houſe of Afſembly 
| 9 
7 A MA I CA; 
Rclative to the commitment of Thomas 
Wilſon, Peirce Cooke, and Lachlan 
M Veil, into cuſtody of the Meſ- 
ſer.g.r, on the complaint of John 
Olyphant, Eſq; a member of the 
houſe, for a breach of privilege ; 
with the reſolutions of the houſe 
the:eon, and in conſequence there- 


of. 
Sabbati, 8 Die Decembrjs, 1764. 
[js complaint made to this houle, 


of a breach of privilege committed by 
Richard Thomas Willſon, in execut- 


ing a writ of venditioni exponas on the coach- 


horſes of John Olyphant, Eſq; a member of 

this houſe, at the ſuit of Mir. Pierce Cooke. 
Reſolved, That the meſſenger attending this 
houſe, do apprehend the ſaid Richard Thomas 
Willſon, and other the perſons concerned in 
executing the ſaid writ, and bring him or 
them 


6 
them in cuſtody, to anſwer his or their breach 
of privilege for the ſame. 
Ordered, that Mr. Speaker ſign a warrant 
for that purpoſe. | 


Jovis 13 Die Decembris, 1764. 


The meſſenger being called in and aſked by 
Mr. Speaker whether he had executed the 
warrant againſt Richard Thomas Willſon, 
for a breach of privileges of this houſe, in- 
formed the en 
then in cuftody. 

., Ordered, That the meſſenger do bring the 
ſaid Richard Thomas Willſon to the bir of 
the houſe to-morrow morning, to anſwer his 


breach of the privileges of this houſe. 


Veneris 14 Die Decembris, 1764. 


Richard Thomas Willfon according to order 
was brought to the bar of the houſe to anſwer 
his beach of privilege, in executing a writ of 
venditioni exponas on the coach horſes of John 
Olyphant, Eſq; a member of this houſe, 
and it appearing upon his examination that 
Mr. Pierce Cooke was aſſiſting in the ſaid 
execution. | 

Reſolved, That Mr. Pierce Cooke in aſſiſt- 
ing the ſaid Richard Tho nas Willſon in the 
execution of the ſaid writ, is guilty of a 
breach of the privilege of this houſe. 

Ordered, That the me enger of this houſe 


do 


e that he had, and had him 
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do apprehend the ſaid Pierce Cooke, and 
bring him to the bar of this houſe to-morrow 
morning, to anſwer his breach of the privi- 
leges of this houſe, and that Mr. Speaker 
fign a warrant for that purpoſe. 

Ordered, That Richard Thomas Willſon 
be remanded into the cuſtody of the meſſen- 
ger. 


Sabbati, 15 Die Decembris, 1764. 


Reſolved Nemine Contradicente, that it 
has appeared by the examination of Richard 
Thomas Willſon, that Lachlan M*Neil, de- 
puty-Marſhal, did direct him to execute a 
writ of venditioni exponas againſt John Oly- 
phant, Eſq; a member of this houſe. 

Reſolved Nemine Contradicente, that the 
ſaid Lachlan M<Neil, has, by ſuch di- 
rection been guilty of a breach of the privi- 
leges of this houle. 

Ordered, that the meſſenger of this houſe 
do apprehend the ſaid Lachlan M*Neill and 
bring him to the bar of this houſe on Tueſday 
morning next, to anſwer his breach of the 
privileges of this houſe ; and that Mr. ſpeaker 
fign a warrant for that purpoſe. 

Reſolved Nemine Contradicente, that no 
member of this houſe during the continuance 
of this aſſembly have any privilege except for 
his perſon only, againſt any of his majeſty's 
ſubjects, in any ſuit or proceeding in courts 


of 
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of law or equity for any longer. time than the 
houſe ſhall be actually ſitting for diſpatch of 
buſineſs. 


Martis, 18 Die Decembris, 1764. 

His excellency in his majeſty's name, by 
and with the advice of his council, was pleaſed 
to prorogue the aſſembly until Wedneſday 
the 19th day of December inſtant. 


Mercurii 19 Die Decembris, 1764. 
HE houſe being met, according to pro- 
rogation, Mr. Chaloner Arcedeckne 
waited on his excellency, and acquainted him 
therewith. 

A meſſage from his excellency bythe provoſt 
marſhal, acquainting the houſe, his excellen- 
cy, in his majeſty's name, commanded the 
attendance of the houſe immediately in the 
council chamber; accordingly Mr. Speaker, 
with the houſe attended, and being returned, 
Mr. Speaker reported, they had attended 
his excellency, and that he was pleaſed to 
make them a ſpeech, whereof Mr. Speaker 
{aid (to prevent miſtakes) he had obtained a 
copy, which being read by the clerk, was 
ordered to be entered, and is as follows : 


Mr. Speaker, and Gentlemen of the Aſjembly, 

9 I paſſed many acts during your late 
ſeaſon, and the ſeſſion of 1. year is 

ſo far advanced, I (h all only reco:;: u end to 
you to grant the proper ſupplies for the ſup- 
port of government; 2 I hope you will a- 
void all unneceflary delays, as your reſence in 
your reſpective diſtricts as magiſtrates and 
C military 
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military officers will be particularly benefi- 
cial at this juncture. 

A ͤ motion was made, that an addreſs be 
preſented to his excellency for his ſpeech at 
the opening of this ſeſſions. 

Ordered, that Mr. Long, Mr. Edwardes, 
and Mr. Attorney-General, be a committee 
to prepare and bring in the ſame. 

And that his excellency's ſpeech be referred 
to the ſaid committee. 

Reſolved, that the rules of the laſt ſeſſion 
be the ſtanding rules of the houſe. 

Reſolved nemine contradicente, That 
every member of this houſes enjoy the privi- 
leges of his perſon againſt arreſt and impriſon- 
ments, in ſuch manner as has been hereto- 
fore uſed and accuſtomed. 

Reſolved nemine contradicente, That no 
member of this houſe have any privilege in 
caſes of treaſon, felony, breach of the peace, 
or forcible entries, or forcible detainers. 

Reſolved nemine contradicente, that no 
member of this houſe hath any privilege in 
regard to his goods and chattels, except ſuch 
as are neceſſary for his accommodation during 
his attendance on the houſe. 

Reſolved nemine contradicente, That no 
member of this houſe hath any privilege 
againſt payment of any aids, ſupplies or 
taxes, granted for the ſupport of his majeſty's 
government of this iſland, or of any pariſh 
dutics. 

Reſolved nemine contradicente, That the 
reflecting upon the proceedings of this houſe, 
or 


6 
or any member thereof, for, or relating to the 
ſervice therein, is a high violation of the rights 
and privileges of this houſe. 

Reſolved nemine contradicente, That the 
miſrepreſenting the proceedings of this houſe, 
is a breach of privilege and deſtructive of-the 
freedom of this houſe. 

Reſolved nemine contradicente, That to 
aſſert that this houſe have no power of com- 
mitment but of their own members, tends to 
the ſubverſion of the conſtitution of the houſe. 

Reſolved nemine contradicente, 'That no 
perſon committed for breach of privilege by 
order of this houſe, ought to be diſcharged 
during the ſeſſion of aſſembly, but by order 
or warrant of this houſe, | 

Reſolved nemine contradicente, That 
Richard Thomas Wilſon, who was in cuſtody 
of the meſſenger attending this houſe the laſt 
ſeſſion of aſſembly, for a breach of the privi- 


leges of this houfe in executing a Writ of ven= 


ditiont exponas on the coach horſes of John 
Olyphant, Eſq; a member of this houſe, the 
houſe then fitting, and Mr, Pierce Cook, who 
was likewiſe in cuſtody the laſt ſeſſion of aſſem- 
bly, for directing the ſaid Richard Thomas Wil- 
ſon in the execution of the ſaid writ, and Lachlan 
M'Netl, deputy-marſhal, who was likewiſe in 
cuſtody the laſt ſeſſion of aſſembly, for directing 
the ſaid Richard Thomas Wilſon to execute the 
laid writ, be again ſeverally taken into the 
cuſtody of the meſſenger, and that Mr. Speaker 
ſign warrants for that purpoſe. 

Reſolved nemine contradicente, That Ed- 
ward Bolt, Eſq; meſſenger of this houſe, in 
2 having 
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having received and detained, and in receiving 
and detaining in cuſtody any perſon or perſons, 
committed by order of this houſe, ſhall have 
the aſfiſtance and protection of this houſe. 

Ordered, That the above reſolutions be 
printed in the public news papers. 

R ſolved, That all ſtanding committees of 
the laſt ſeſſion be revived. | 

A motion was made, that a committee be 
appointed : bring in a bill, for the better 
qualifications of perſons elected to ſerve as 
members in any future :femblies of this 
Ulard. 

Ordered, That Mr. Attorney general, Mr. 
Arcedeckne, and Mr. Long, be a committce 
to pr-vare and bring in the lame. 

Kelvived, That this houſe will immediate- 
ly retolve itſelf into a committee on Bis excel- 
lency's ſpeech. 

Tue houſe according to. order, reſolved it- 
ſelt into a committee o his excellency's ſpeech, 
and after ſome time {pent therein Mr. Speaker 
reſum d the chair, and Mr. Chief Juſtice from 
the comn.1:tee, reported they had gone through 
the ſame, and had come to ſeveral reſolutions, 
which they had directed him to report, when 
the huvſe would be pleaſed to receive them. 

Ordered, that the report be now made. 

Then Mr. Chief Juſtice in his place read 
the reſolutions, and delivered them in at the 
table, which being again ſeverally read by the 
.clerk, were agreed unto by the houſe, and 
are as follows: 

1ſt, Reſolved, It is the opinion of this 
comralttee, that a committee be appointed to 


bring 
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2 bring in a bill to oblige the ſeveral inhabitants 
6: of this iſland, to provide themſelves with a 
2 ſufficient number of white men, white wo- 
men or children, or pay certain ſums of money 
be in caſe they ſhall be deficient, and applying 
the ſame to ſeveral uſes; to protect free- 
of holders on the days of chooſing church- war- 
dens and veſtry-men ; and :© aſcertain who 
be {ſhall be deemed duly qualified to vote at ſuch 
ter elections. 
as Ordered, That Mr. Chief- Juſtice, Mr. 
nis Redwood, and Mr. Taylor, be a commit 
to prepare and bring in the fame. 
Vr. 24d. Reſolved, It is the opinion of this com- 
tee mittec, chat a ommittee be appointed to bring 
in a bill, for laying a duty on all wines, rum 
ate- and other ſpirituous liquors retailed within 
cel- this iſland, and apply the ſame to ſeveral uſes; 
and for laying a further tax on licences to be 
] it- granted for the retailing of wine and other 
ech, liquors. N | 
aker Ordered that Mr. Attorney-General, Mr. 
from Levingſton, and Mr. Goulbourne, be a com- 
ugh mittee to prepare and bring in the ſame. 
ions, 34. Reſolved, that it is the opinion of this 
vhen committee that a committee be appointed to 
W. bring in a bill for raiſing ſeveral ſums of 


money, and applying the ſame to ſeveral 
uſes, for ſubſiſting for one year the officers and 
__ of his majeſty's 36th regiment of 
Oot. | 
Ordered, That Mr. Long, Mr. Bourke, Mr. 
Provoſt, be a committee to prepare and bring 
in the fame. | = 
Mr. Chief Juſtice according to order, pre- 
ſented 
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ſented to the houſe a bill to oblige the ſeveral 
inhabitants of this iſland, to provide them- 
ſelves with a ſuffi ient number of white men, 
white women or children, or pay certain 
ſums of men in caſe they ſhall be deficient, 
and applying the ſame to ſeveral uſes ; to pro- 
tectfreeholders on the days of choofing church- 
wardens and veſtry-men ; and to aſcertain 
who ſhall be deemed duly qualified to vote at 
ſuchelections, which was received and read. 

And ordered to be read a ſecond tins c- 
morrow morning. 

Mr. Attorney-General according to order, 
preſented the houſe a bill for laying a duty 
on all wines, rum and other ſpirituovs liquors 
retailed within this iſland, and applying the 
ſame to ſeveral uſes ; and for laying a further 
tax on licences to be granted tor the retailing 
of wine and other liquors, which was received 
and read. | 

And ordered to be read a ſecond time to- 
morrow morning. 

Mr. Long according to order, preſented to 
the houſe a bill for raiſing ſeveral ſums of 
money, and applying the ſame to ſeveral uſes, 
for ſubſiſting tor one year the officers and ſol - 


diers of his majeſty's 36th regiment of foot, 


which was received and read. 


And ordered to be read a ſecond time to- 
Morrow morning. 


fovis 20 Die Decembris, 1764. 
1 — meſſenger being called in and exa- 
mined, :nformhed the houſe that he had 


executed the warrants againſt Mr, Pierce Cooke 
and Lachlan M*Neil; and that he had been 


ſerved with two writs of habeas corpus, ſigned 


XXul 

by his excellency, as chancellor, to which he 
had made returns and had attended his excel- 
lencywith the ſaid Mr. Pierce Cooke and Lachlan 
M' Neil, and that his excellency as chancellor, 
had ordered him to bring them before him 
to-morrow morning at ten o'clock, when he 


ordered they ſhould be heard by council, on 


the ſubject matter of their commitment. 

Reſolved, that Edward Bolt, Eſq; Meſſenger 
of this houſe do keep the faid Mr. Pierce Cooke 
and Lachlan M*Neltl, in cloſe cuſtody. 


Veneris 21 Die Decembris, 1764. 

T meſſenger being called in and exa- 
mined, informed the houſe, that he had 

carried Mr. Pierce Cooke and Lachlan M Neil 
before his excellency, agreeable to his order of 
yeſterday; and after his excellency had heard 
council in a court of chancery on the cauſe of 
commitment, his excellency as chancellor, had 
diſcharged them from his cuſtody. 

Reſolved, That this houſe will immediately 
reſolve itſelf into a committee of the whole houſe. 

Then the houſe according to order reſolved 
itſelf into a committee of the whole houſe; and 
after ſome time ſpent therein, Mr. Speaker re- 
ſumed the chair, and Mr. Chief- Juſtice from 
the committee reported they had come to ſome 
reſolutions, of which they had directed him 
to make a report, when the houſe would be 
pleaſed to receive the ſame. 

Ordered, that the report be now made. 

Then Mr. Chief-Juſtice in his place, read 
the reſolutions, and delivered them in at the 
table, and the firſt reſolution being again read 
by the clerk, is as follows : itt, Re- 
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1ſt. Reſolved, That it is the opinion of this 
committee, that his excellency William Henry 
Lyttelton, Eſq; in taking upon himſelf as 


chancellor to determine againſt the privileges 


of this houſe, and to diſcharge Pierce Cooke 
and Lachlen M*Neil, who were committed 
to the cuſtody of the meſſenger of this houſe, 
for a contempt and breach of the privilege of 
this houſe, has acted in an unjuſtifiable man- 
ner, and has been guilty of a flagrant breach, 
contempt and violation of the privileges of this 
houſe, and the liberties of the people. 

A debate arifing, and the queſtion being put, 
it paſſed in the affirmative, yeas 18, noes 4. 

The 2d, zd, and 4th reſolutions being again 
ſeverally read by the clerk, were agreed unto 
by the houſe, and are as follows: - 

Sow Reſolved Nemine Contradicente, That 
it is the opinion of this committee, that this 
houſe cannot with any dignity to itſelf or juſ- 
tice to the people, proceed to any other buſi- 
neſs, under ſuch a violent and ne 
nd of its privileges. 

3d. Reſolved nemine contradicente, That 
it is the opinion of this committee, that this 
houſe will not proceed to any other buſineſs 
until it ſhall be right in its privileges, and has 
received ample reparation for the indignity 
that has been offered to this houſe. 

4th. Reſolved nemine contradicente, That 
it 1s the opinion of this committee, that Mr. 
Pierce Cooke and Lachlan M*Neil, be ſeve- 
rally taken into and kept cloſe in the cuſtody 
of the meſienger of this houſe, for a contempt 
and breach of the privileges of this houſe, 


3 xx ) 


and that Mr. Speaker do ſign warrants for 


that purpoſe. | 
The 5h. reſolution being again read by 


the clerk, is as follows; 


th. Reſolved, That it is the opinion of 
this committee, that a committee be ap- 
pointed to draw up an humble addreſs to his 
mteſty, moſt humbly repreſenting, that the 


aſſemblies of this iſland have from the earlieſt 


eſtabliſhment of civil government in this 


colony, enjoyed all the rights and privileges 


inherent in them as the repreſentative body 


of the people; that among other rights and 
privileges derived to them, from the reaſon 
and nature of their election and conſtitution, 


and from the grace, grants and conceſſions 
of his majeſty s royal predeceſſors, as well 
as from preſcriptive right and cuſtom, they 
have uninterruptedly enjoyed a privilege of 
freedom from arreſts, both of perſons and 
goods neceſſary for their accommodation, 
during their ſeſſion, conformable to ancient 
uſage and cuſtom, except in caſes of treaſon, 
felony, and breach of the peace, taxes or 


other monies due to his majeſty, for the ſup- 


port of the government of this iſland: that 
without theſe privileges the intent of aſſem- 
bling for diſpatch of the public buſineſs would 
be defeated, their attendance interrupted, 
their orders deſpiſed, and they themſelves ex- 
poſed to the moſt flagrant contempts and in- 
dignities, as being no more than the ſhadow 


of a body, having no power 'or authority 
whatſoever; and as they have enjoyed a con- 


timed 
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tinued and uninterrupted exerciſe of the right 


and juriſdiction of committin gtheir own mem- 


bers, as well as others, guilty of any breach of 
their privileges, to they eſteem this right to b. 
eſſential to their very being as a free afſemb]: ; 
that it is therefore a duty incumbent on us, 
to remonſtrate to his majeſty, that a writ of 
venditioni exponas, was lately executed ypon 
the coach horſes of one of our members dur- 
ing the fitting of the houſe, and that upon 
complaint 1 made to the houſe, the perſons con- 
cerned in injurious breach of our priyileges, 
were committed into the cuſtody of our meſ- 
ſenger, that the perſons ſo taken into cuſ- 


tody, applied to, and obtained from his ex- 


ce lency William Henry Lyttelton, Eſq; as 
chancellor, writs of habeas corpus; end his 


excellency in chancery, having heard the 


arguments of council at law, againſt the cauſe 
of the commitment, did take u on himſelf, 
in a moſt unprecedented manner, to deter- 
mine againſt our privileges, to pronounce the 
commitment by the ſpeaker” s warrant illegal, 
and to order the parties to be dicharged out 
of cuſtody of our meſſenger, and that as no- 
ag can ſo effectually contribute to render 
a people proſperous and happy, as a juſt « con- 
ſervation and ſupport of their ancient and 
fundamental rights, franchiſes, juriſdiction 
and privileges; and as we are fully perſuaded 
that the happineſs and welfare of his ſubjeas 
are the chief objects of his majeſty's care and 
attention, moſt numbly to beſeech his majeſty, 
that he will be gracioufly pleaſed tointerp ſe his 
royal authority, and by reſtraining his excellen- 
cy's arbitrary exerciſe of power as chancel- | 
lor, protect us from ſuch open and manifeſt 
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violations, deſtructive of our rights, and ſub- 
verſive of our conſtitution, and moſt earneſtly 


to implore his majeſty in his royal goodneſs to 


grant us ſuch other redreſs as to his majeſty 
in his wiſdom ſhall ſeem meet. 


A debate ariſinę, and the queſtion being put, 


it paſſed in the affirmative yeas 19, noes 3. 
Ordered, That Mr. Long, Mr. . Bourke, 
Mr. Price, Mr. Dowell, and Mr. Edwardes be 
a committee to prepare and bring in the ſame, 
Ordered, That the 1ſt, 2d, zd, and 4th of 
the above reſolutions be printed in the public 
news papers. FE 
N. B. Early next morning the houſe was pro- 
roguedby proclamation and ſome time after diſſolved, 
. . Copy of the ſpeaker's warrant, by which 
| Mr. PIERCE Cook was taken into the 
cuitody of the meſſenger of the aſſembly, and 
alſo a copy of the decree of his excellency the 
chancellor, by which he was releaſed, and 
diſcharged, from the cuſtody of the meſſenger. 
Jamaica, ff, Mercurii, 19th die Dec. 1764, 
' Whereas Mr. PIERCE Cooks was in cuſ- 
tody the laſt ſeſſion of aſſembly for a breach 
of the privileges of the houſe in aſſiſting Richard 
Thomas Wilſon in executing. a writ of ven- 
ditioni exponas on the coach horſes of Joux 
OLyYPHANT, Eſq; a member of the houſe. 
 Thele are therefore to will and require you 
to take into your cuſtody the body of PIERRE 
Cooke, and him ſafely keep until he ſhall be 
diſcharged by order of the houſe, and for your fo 
doing this ſhall be your warrant. Given under 
my hand and ſeal the day and year above written. 
ä Charles Price, Junior, Speaker. C 
To Edward Bolt, Eſq; 
M eſſenger of the Aſſembly, 
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xxviii) . 
At a high court of chancery held at the 
__ town'of St. Jago de la Vega, on F riday 
the 21ſt day of December, 1765. 
5 OS VVV 
8 
3 Cooke 57 IP x 
The body of Pizxcs Cookt; Gentleman, 
being this day brought into court before His 
excellency the chancellor, by EpwWARD Bol r, 
Eſq; purſuant to the order of this honourable 
court made yeſterday, upon the return of the 
wWVrit of habeas corpus, iſſued under the ſeal 
of this court, teſted the 2oth day of Decem- 
ber inſtant, directed to the ſaid EDward 
Bol r returnable before his excellency the chan- 
cellor immediate; and upon hearing of what 
was alledged by council on behalf of the ſaid 
Pierce Cooke on the ſaid return bis excellency 
the chancellor was pleaſed to declare ; that it 
did not appear to him rom the words 'of any 
act of parliament or of any att of the governor, 
council and afſembly of this iſtand, or of bis ma- 
Jefly's commiſſions or INSTRUCTIONS 70 56 
excellency as governor of this iſland, or by any 
other means whatſoever. That the commit- 
ment of the ſaid Pierce Cooke into the 
cuſtody of the ſaid EDWARD BoLT 18 
LEGAL. And his excellencythe chancellor was 
therefore pleaſed to order, adjudge and dectee, 
and it is hereby ordered, al judged and decreed, 
that the ſaid PIERCE Cooke BE, BY THE 
AUTHORITY OF THIS COURT), re- 
| eaſed and diſcharged from the cuſtody of the ſaid 
EpwARD BolT. e 

| Vera copia extur je 571255 

Geo. Ramſay Reg. Cur. Can. 


